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ACTION. 


§ 115. Firr.— Removal to U. S. Courts.—A verdict having been 
rendered against a corporation of another State, in the New 
Hampshire Supreme Court, a writ of review was sued out and a 
petition filed for removal of the action to the U.S. Cireuit Court. 
Held, that under the 3d clause of sec. 639 of the Revised Statutes 
of the United States, such a petition cannot be filed after one 
trial has been had, although the action is one where review will 
lie. 


Akerly vs. Vilas, 1 Abb., U. S., 284, and 24 Wis., 165; Johnson vs. 
Monell, Woolworth, 390; Ins. Co. vs. Dunn, 19 Wall., 214, and in Ohio S. 
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C.; Bryant vs. Rich, 106 Mass., 192; Badger vs. Gilmore, 37 N. H., 459 ; 
Andrews vs. Foster, 42 N. H., 379; Pike vs. Pike, 24 N. H., 397 ; Wether- 
bee vs. Johnson, 14 Mass., 412 ; Galpin vs. Critchlow, Am. Law Register, 
March, 1874. 


Whittier vs. The Hartford Fire Ins. Co. 
Rep’d Jour’), p. 622. N. H.S. C. 


§ 116. Fire.—Who may Maintain—The party to sue for a 
breach of a simple contract must be the party from whom the 
consideration moves. The policy insured W. against loss, paya- 
ble to C. C. was mortgagee, and obtained the policy, on which 
he paid the premiums, with the consent of W. Held, that the 
promise, although in terms, to W., is not an assignment but a 
promise to pay C., and must be regarded as directly to C. Held, 
that C., and not W., is the origimal contracting party and the 
proper person to sue, according to the law of New Hampshire. 

Nevins vs. Rockingham Fire Ins. Co., 25 N. H., 22; Rollins vs. Colum- 
bian Fire Ins. Co., 25 N. H., 202; Folsom vs. Ins. Co., 30 N. H., 231; 
Blanchard vs. Ins. Co., 33 N. H., 9; Barnes vs. Ins. Co., 45 N. H., 24; 
Pierce vs. Ins. Co., 50 N. H., 297 ; Granger vs. Ins. Co., 5 Wend., 200; 
Conover vs. Ins. Co., 3 Den., 254 ; Loring vs. Manf. Ins. Co., 8 Gray, 28 ; 
May on Ins., sec. 172, 173 ; Dicey on Parties, 81; Chitty on Contracts, 62 ; 
Crowe vs. Rogers, 1 Str., 592; Price vs. Easton, 4 B. & Ad., 4384 ; Butter- 
field vs. Hartshorn, 7 N. H., 351: Dicey on Parties, 81-85, 117, 127, 136, 
137 ; Lake on Contracts, 221, 313 ; Chitty on Con., 132 ; 2 Pars. on Notes 
and Bills, 438 ; Drayton vs. Dale, 2B.&C., 293; Big. on Est., 447; 1 
Pars. Con., 467, 468 ; Carnegie vs. Morrison, 2 Met., 381 ; Brewer vs. Dyer, 
7 Cush., 337 ; Met. Con., 205-211. 

Held, that as the insurance exceeded the incumbrance, C. could 
bring an action in his own name, as the agent of W., for the 
surplus. 

Paley on Agency, 362 ; Story on Agency, sec, 394; Barnes vs. Union 
F. & Mar. Ins. Co., 45 N. H., 21, 28. 

Chamberlain vs. N. H. Fire Ins, Co. 

Rep’d Jour’l, p. 649. 


AGENT. 


§ 117. Fire.—Knowledge of —The agent of the company un- 
dertook to procure the insurance and do everything that was 
right, and had full knowledge of all the circumstances. Held, 
that the company was estopped to deny the indorsement of prior 
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insurance upon the policy, conformably to its conditions. Held, 
that the neglect of the agent to indorse the required consent for 
subsequent insurance, under the same circumstances, was evi- 
dence from which the jury might find that the company had 
waived the condition requiring it. Held, that the company was 
bound by the representations of the agent, although the property 
was misdescribed in the application. 

Clark vs. Ins. Co., 40 N. H., 333 ; Barnes vs. Ins. Co., 45 N. H., 23, 
Pierce vs. Ins. Co., 50 N. H., 297; Marshall vs. Ins. Co., 27 N. H., 16 
Campbell vs. Ins. Co., 37 N. H., 35. 


Hadley vs. N. H. Ins, Co. 
Rep’d Jour’1, p. 611. N. H.S. C. 


’ 


APPLICATION. 


§ 118. Lire.—Truth or Falsity of Answers in.—The policy 
was issued “ in consideration of the representations made to them 
in the application,” also upon the “ express conditions and agree- 
ment—if any of the statements or declarations made in the ap- 
plication for this policy, upon the faith of which this policy is is- 
sued, shall be found in any respect untrue,” the policy should be 
void. The application agreed that it should be the basis of the 
contract, and any willful, untrue, or fraudulent answers, or any 
suppression of facts regarding health, should void the policy. 
Held, that the answers in the application were representations, 
not warranties, and if they were truthfully and honestly made the 
policy was not avoided by the fact that some of them were in 
point of fact erroneous or untrue. 


Washington Life Ins. Co. vs. Schaible. 
Rep’d Jour’l, p. 629. 


,ANCELLATION. 


$119. Fire.— When Complete—The insured on learning that 
the M. Ins. Co. had suspended, surrendered his policy to the 
agent, received the unexpired premium and took out a policy in 
another company. Nothing more was heard of the first policy. 
In an action on the second policy, held, that the first must be 
considered canceled from the time of its surrender. 


Hadley vs. N. H. Fire Ins. Co. 
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DEVIATION. 


§ 120. Marine.—Return of Premium in.—Where equity de- 
clines to reform a contract to allow the use of two ports instead 
of one, adjudging that there was a deviation, it will not decree 
a return of the premium. The law annuls the contract as to the 
future, and forfeits the premium. Here equity must follow the 
law. 

Hearne vs. N. E. Mut. Mar. Ins. Co. 

Rep’d Jour'l p. 582. 


EQUITY. 


§ 121. Maring.—ZJurisdiction of.—Equity will reform a written 
contract where the terms are contrary to the common intention 
of the parties, and the parties will be placed as they would have 
stood if the mistake had not occurred. Kerr on Fraud and Mis- 
take, pp. 419, 420. The party alleging mistake must show ex- 
actly what it is and what the correction must be. 

Beaumont vs. Bramley, 1 T. & R., 41-50; Marquis of Breadalbane vs. 


Marquis of Chandos, 3 M. & C., 711 ; Fowler vs. Fowler, 4 D. G. & Jones, 
265 ; Sells vs. Sells, 1 Dr. & S., 42 ; Lloyd vs. Crocker, 19 Beav., 144. 


The mistake must be mutual, not on one side. 

Rook vs. Lord Kensington, 2 K. & J., 753 ; Eaton vs. Bennet, 34 Bea- 
van, 196 ; Mortimer vs. Shortall, 2 Dr. & War., 372 ; Sells vs. Sells, sup. 

Where the minds of the parties have not met there is no con- 
tract, and hence none to be reformed. 


Bentley vs. McKay, 31 L. J., Chy., 709 ; Baldwin et al. vs. Midleburger, 
2 Hall, 176 ; Coles vs. Bowen, 10 Paige, 534 ; Caverley vs. Williams, 1 Ve- 
sey, jr., 211. 

This jurisdiction is applied, when necessary and proper, to the” 
reformation of insurance contracts. 


Harris vs. Col. Co. Ins. Co., 18 Ohio R., 116; Fireman’s Ins. Co. vs. 
Powell, 13 B. Monroe, 311 ; Nat. Fire Ins. Co. vs. Crane, 16 Md., 260. 


Hearne vs. N. E. Mut. Mar. Ins. Co. 
—§ 120. 


MORTGAGEE. 


§ 122. Fire.— Right to Recover after Foreclosure-—The policy 
was issued in the name of the owner, payable to the mortgagee 
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to the extent of his interest. After the fire the foreclosure of 
the mortgage was completed. Held, that the mortgagee had a 
right to recover the amount remaining due on the mortgage, and 
can maintain an action in his own name. 

Hadley vs. N. H. Ins. Co. 


NOTICE. 


§ 123. Marine.— What is Immediate—The policy required im- 
mediate notice of the vacation of the premises. The tenant 
moved out without the knowledge of the insured mortgagee. 
The notice was given as soon as the occasion was found to exist, 
which was several months later. Held, that immediate notice 
means reasonable notice, and the notice was reasonable under 
the circumstances. 

Chamberlain vs. N. H. Ins. Co. 

—s 116. 


POLICY. 


§$ 124. Fire.—Not Voided by Vacation of the Premises in New 
Hampshire.—The policy provided that it should be void if the 
premises were vacated without notice and permission indorsed. 
The policy was taken out by C., the mortgagee, with consent of 
W., the owner, insuring W. and payable to C. The premiums 
were paid by C. The building was afterward vacated by W., 
who gave no notice, because ignorant of the condition. C. did 
not notify because he was ignorant of the removal. The build- 
ing was not destroyed by any risk due to the non-occupation. 
Held, that the failure to notify was a “ mistake” within the pro- 
vision of the General Statutes of New Hampshire, ch. 157, 
sec 2. 

Cooley’s Const. Lim., 285 ; Ogden vs. Saunders, 12 Wheat., 259 ; Baldwin 
vs. Hale, 1 Black., 231; Sturgis vs. Crowningshield, 4 Wheat., 199 ; Pot- 
ter’s Dwarris on Statutes, etc., 475, 476. 


But as the company might have refused the insurance or 
charged a higher premium had they known the circumstances, 
the amount of liability must be diminished as indicated by the 
statute. 


Chamberlain vs. N. H. Ins. Co. 
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RISK. 


§ 125. Fire.— Notice of Alteration—The policy provided that 
in case of any change in the risk not made known to the com- 
pany and indorsed on the policy, it should be void. Also that 
no agreement, unless so indorsed, should be deemed a waiver of 
the conditions. The court found that steam power communi- 
cated from an engine placed in a separate building did not in- 
crease the risk. Held, that it was not necessary to indorse the 
notice of the change on the policy. 


Parker vs. Arctic Fire Ins. Co. 
Rep’d Jour’l, p. 609. N.Y. CA. 


§ 126. Fime.—IJncrease of.—Plaintiff claiming for loss on a 
house as mortgagee, had, previous to the fire, purchased a mort- 
gage on the furniture, and, without the general owner’s consent, 
proceeded to exhibit it to parties desirous of purchasing, with- 
out the knowledge of the company. ‘The court below instructed 
that if this were done by an innocent mistake, plaintiff would be 
protected by Gen. Stats. of N. H., ch., 157, sec. 2; but that the 
increase of premium due to the increased risk should be deducted 
from the amount of insurance. Held, that whether the statute 
were rightly applied or not, the rule was erroneous. The true 
rule would be to reduce the amount of insurance to the sum 
which the premium would purchase at the advanced rate. 


Hadley vs. N. H. Ins. Co. 


REFORM OF POLICY. 


$127. Marine.— Use of Two Ports instead of One.—Admissi- 
bility of Usage.—Application was made for insurance on a charter 
“from Liverpool to Cuba, and load for Europe via Falmouth,” 
ete. The company replied, “as requested we have entered 
$5,000 on charter to port in Cuba, and thence to port of advice 
and discharge in Europe.” The vessel proceeded to a port of 
discharge in Cuba, and thence to another port in Cuba, where 
she loaded and was lost on her return voyage. //eld, that the 
correspondence constituted a preliminary agreement. The com- 
pany’s answer was plain, and admitted of but one construction. 
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It must be presumed that the insured read and understood it. 
Therefore equity cannot reform the contract to allow the use of 
two ports instead of one, on the ground of ambiguity. It was 
claimed that the use of two ports was justified by an established 
usage. Held, that it was not necessary that the usage should be 
communicated to the insurers ; they are presumed to know it. 

Noble vs. Kennedy, 2 Doug., 492; 1 Duer on Ins. and eases there cited. 

Usage is admissible to explain an ambiguity but never to con- 
tradict a plainly written contract. 

Bracket vs. Roy. Ass. Co., 2 Cr. & J., 250; Crofts vs. Marshall, 7 C. & P., 
607 ; Philips vs. Briard, 1 H. & N., 21. 

Parol evidence is inadmissible to vary the established legal 
meaning of the written words, unless such meaning is inconsist- 
ent with the general terms of the contract or the extrinsic facts. 

Wigram on Wills, 11-12 ; Yates vs. Pym, 6 Taunt., 446; Bracket vs. Roy. 
Ass. Co., supra. 

Parol evidence can never be received where inconsistent with 
the contract. 

Holding vs. Pigot, 7 Bingham, 465 ; Clarke vs. Roystone, 13 M. & W., 
752; Freeman vs. Loder, 11 A. & E., 589 ; Quincy vs. Dennis, 1 H. & N., 
216. 

The apparent intention of the parties to be governed by what 
is written is sufficient to establish this inconsistency. 

Hutton vs. Warren, 1 M. & W., 447: Clark vs. Roystone, supra. 

The principle of the admissibility of such testimony is the 
judgment of the court as to the meaning of the parties implied 
and expressed by the language they employed. 

1 Greenl. on Ev., 2295.0; U.S. vs. Babbit, 1 Black., 61. 

Held, that the implied and expressed meaning in this case is 
that but one port should be visited, and proof of usage is inad- 
missible. The case is one of deviation. 

Hearne vs. N. E. Mut. Mar. Ins. Co. 


WAIVER. 


§ 128. Lire.—Of Condition as to Residence.—The policy pro- 
vided that it should be void if the insured resided within certain 
districts from the first of July to the first of November without 
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a permit. A brother of the insured incidentally informed the 
agent that he had removed within the limits prior to the proli- 
bited season, and in reply to the agent’s statement that he should 
have a permit, and intimation that he would charge nothing for 
obtaining it, said that he would get him one if it did not cost 
too much. A printed note on the face of the policy stated that 
no agent had a right to waive its conditions. Held, that this 
conversation could not be construed into a waiver of the condi- 
tion. Subsequent to the conversation, but prior to the first of 
July, the agent wrote to insured acknowledging the receipt of the 
renewal premium, and encouraging him to maintain his insurance. 
Held, that this was not a knowledge of the agent and waiver of 
the condition which bound the company. 

May on Ins. p. 404, 2 330; The cases of Bevin vs. Conn. Mut. Life, 22 
Conn., 244; and Wirtz vs. Harvey, 27 Law & Eq. R., 140, distinguished. 

Lorie vs. Conn. Mut. Life Ins. Co. 

Rep’d Jour’l, p. 632. U.S. C. C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF MARYLAND. 


Aprit Term, 1875. 
Appeal from the Court of Common Pleas, Baltimore. 


THE KNICKERBOCKER LIFE INS. CO. 
vs. 


MAGDALENA PETERS. * 


The policy clause providing that it shall be void if the insured ‘shall die by his own 
hand or act,” is not vitiated by an unintentional or accidental taking of life. 
Opinions are irreconcilably in conflict as to its true construction in other re- 
spects. 

The court below instructed that self-destruction in a fit of insanity which over- 
powered the consciousness, reason and will, from a mere blind and uncontrol- 
lable impulse, or impelled by an insane impulse which the reason left to the in- 
sured did not enable him to resist, will not avoid the policy. It must be pre- 
sumed that he was not impelled by any such impulse in the absence of evidence 
to the contrary, and such evidence must relate to the precise time of the occur- 
rence, if he was only subject to fits of insanity. It is not sufficient to prove mere- 
ly that the insured, was insane at times; he must be proved insane at the 
precise time when the act was committed, and in the absence of such proof it 
must be presumed that he was then sane, and they cannot draw an inference 

. that he was insane from the fact that he destroyed his own life. 


* Opinion filed June 3d. To appear in vol. 42 Md. Reports. 
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Held, that these instructions stated the law more explicitly and favorably for the 
insurer than any American authority brought to the attention of the court, and 
a finding of the jury that the insured killed himself in a fit of insanity, as stat- 
= in these instructions, if supported by evidence, must be conclusive against 
e insurer. 


Judgment affirmed. 


Marsuaty & Fisuer, for Appellant. 
J. Avex, Preston, for Appellee. 


Miter, J. 


The insurance company defends this action under the clause in the 
policy which makes it void if the assured “shall die by his own hand 
or act.” It is now too well settled to admit of question that this 
clause is not to be construed as comprehending every possible case in 
which life is taken by the party’s own act. For instance, all the 
authorities concur in the view that an unintentional or accidental 
taking of life is not within the meaning and intention of the clause. 
Thus if by inadvertence or accident a party shoots himself with a gun 
or pistol, or takes poison by mistake, or in a sudden frenzy or delu- 
sion tears a bandage from a wound and bleeds to death, in the literal 
sense of the terms he dies by his own act; yet all the decisions agree 
that a reasonable construction of the proviso, according to the plain 
and obvious intention of the parties, would exclude such cases from 
its operation. There is much conflict of judicial opinion as to what 
in other respects is its true construction. The English courts have 
determined that the clause includes all intentional acts of self destruc-_ 
tion, whether criminal or not, and that insanity, in order to prevent 
the clause from operating, must have progressed so far, or be of such 
a character, as to render the party unable to appreciate and under- 
stand the nature and physical consequences of the act he was com- 
mitting, and that the question whether he was at that time in a state 
of mind to be morally and legally responsible for his acts is immate- 
rial. Borradaile vs. Hunter, 5 M. & G., 639; Clift vs. Schwabe, 3 M., 
G. & S., 437. The rejection of this latter consideration met, however, 
with the strong dissent of some of the ablest of the English judges. 
Cc. J. Tindall, C. B. Pollock and Cresswell and Wightman, JJ., 
held that looking at the words themselves, and the context and posi- 
tion in which they are found, a felonious killing of himself and no 
other was intended to be excepted from the policy. 

That was the construction placed by C. J. Tindal upon the pro- 
viso in Borradaile vs. Hunter, and the clause before us is equally 
open to the same application of the maxim noscitur a sociis and to the 
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same answer that was given to it by a majority of the court in that 
case. 

There is also a diversity of opinion upon the same subject in this 
country. In Dean vs. American Mutual Life Insurance Company, 
4 Allen, 96, the court, in a very elaborate opinion by C. J. Bigelow, 
which is generally considered as adopting and following Borradaile 
vs. Hunter, use this language, ‘‘If the death was caused by accident, 
* by superior and overwhelming force, in the madness of delirium or 
under any circumstances from which it may be fairly inferred that 
the act of self destruction was not the result of the will or intention 
of the party adapting the means to the end, and'contemplating the 
physical nature and effects of the act, then it may be justly held to be 
a loss not excepted within the meaning of the proviso. A party can- 
not be said to die by his own hand, in the sense in which these words 
are used in the policy, whose self destruction does not proceed from 
the exercise of an act of volition, but is the result of a blind impulse, 
of mistake, or accident, or of other circumstances over which the will 
can exercise no contro]. And in the more recent case of Cooper vs. 
Massachusetts Insurance Company, 102 Mass., 227, the same court 
declares that this limitation is in substance the same as that which 
the English cases have adopted. In Eastabrook vs. Union Mutual 
Life Insurance Company, 54 Maine, 224, the judge at the trial in- 
structed the jury that if the insured was governed by irresistible or 
blind impulse in committing the act of suicide, the plaintiff could 
recover, and the jury found specially that the self destruction was 
the result of a blind and irresistible impulse over which the will had 
no control, and was not an act of volition. The court, in a well rea- 
soned opinion by Chief Justice Appleton, after concurring in the 
construction of the clause and views expressed by Chief Justice Tin- 
dal in Borradaile vs. Hunter, add: But whether these views are cor- 
rect or not, the defendants had the benefit of instructions in entire 
conformity with the law as stated by the Supreme Court of Massachu- 
setts in Dean vs. American Mutual Insurance Company, and the jury 
have found the facts such as in accordance with the law of that case 
would justify their verdict. The Court of Appeals of New York, in 
Van Zandt vs. Mutual Benefit Life Insurance Company, 55 N. Y. 
Rep., 169, (3 Insurance Law Journal, 208,) admit the clause would 
not apply if the party committetl the act under the influence of some 
insane impulse which he could not resist; but insist that no court has 
gone so far as to adjudicate that the mere want of capacity to appre- 
ciate the moral wrong involved in the act, where it was voluntary 
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and intentional, unaccompanied by any want of appreciation of its 
physical nature and consequences, or by any insane impulse, or want 
of power or will or self control, is sufficient to take the case out of the 
proviso; that the prevailing opinion in Breasted vs. The Farmers’ 
Loan and Trust Company, 4 Selden, 299, did not undertake to over- 
rule Borradaile vs. Hunter, and Clift vs. Schwabe; and that in Life 
Insurance Company vs. Terry, 15 Wallace, 580, the question of the 
capacity of the deceased to appreciate the moral character of the act 
was not involved, and all that is said on that subject in the opinion is 
obiter. Whether this be a just criticism upon the judgment of the Su- 
preme Court, or whether—if that high tribunal did definitely adjudi- 
cate in the case referred to, that inability to appreciate the moral 
character of the act, or to distinguish between right and wrong, pre- 
vents the operation of the clause—such be its just and true construc- 
tion, are questions upon which we express no opinion, because in our 
judgment the case before us falls clearly within the line of adjudica- 
tions which have adopted and followed the law of the English cases. 

The act of self destruction in this case was by hanging, and in 
granting the plaintiff's two prayers the court instructed the jury that 
the clause in question would not prevent a recovery if they found 
from the evidence, first, that the deceased killed himself in a fit of 
insanity which overpowered his consciousness, reason and will, and 
thus acted from a mere blind and uncontrollable impulse, or second, 
that he killed himself in a fit of insanity impelled by an insane im- 
pulse he could not resist. They were also further instructed, at the 
instance of the company, and by the court in modifying one of the 
defendant’s prayers, first, that if they found the deceased destroyed 
his own life, then they should find for the defendant, unless they 
believe from the evidence that he was at the time of such self destruc- 
tion impelled thereto by insane impulse which the reason left him 
did not enable him to resist, and the presumption is that he was not 
impelled thereto by any such impulse, in the absence of evidence to 
the contrary, and such evidence must relate to the precise time of the 
occurrence if he was only subject to fits of insanity. Second, that 
after they are satisfied he died by his own hand, it becomes incumbent 
on the plaintiff on her part to offer proof sufficient to prevent the 
operation of the clause, and she does not comply with such exigency 
by proof merely that he was insane at times; she must prove that he 
was insane when the act was committed, and in the absence of proof 
of his condition at the precise time when the act was committed they 
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must presume he was then sane, and they cannot draw an inference 
that he was insane from the fact that he destroyed his own life. 

These instructions state the law more explicitly and more favorably 
for the insurer than is found in any of the American authorities to 
which we have referred or to which our attention has been called in 
argument. They exclude altogether the idea of any exercise of voli- 
tion in the commission of the act, and the power to refrain from do- 
ing it. If a man’s consciousness, reason and will are overpowered, 
and he is impelled to the act by am insane impulse which he cannot, 
or which the reason he has left does not enable him to resist, how 
can it be any more justly said that the resulting death was by “his 
own hand or act,” than if he had killed himself by accident or mis- 
take? Were it possible for one in that condition, and acting under 
such an impulse, to possess sufficient power of mind and reason to 
understand the physical nature and consequences of the act, and to 
have a purpose to cause his own death, still, as he is deprived of all 
power of resistance he does the act involuntarily, and it is impossible 
to call it “his voluntary and willfalact.” In our opinion the instrue- 
tions given cover this part of the case and state the law most favor- 
ably for the defense. There was consequently no error in the rejec- 
tion of the appellant’s other prayers on the same subject. 

But special exception was taken to the plaintiff’s prayers, upon the 
ground that there was no evidence to sustain them, and substantially 
the same question is presented in some of the defendant’s rejected 
prayers. We have carefully examined the testimony in the record on 
this subject, and are unable to say (as we must to sustain this objec- 
tion) there was no evidence legally sufficient to authorize a jury to 
infer and find that the deceased killed himself in a fit of insanity, as 
stated in these instructions. 

Judgment affirmed. 





SUPREME COURT OF INDIANA. 


November Term, 1874. 


Appeal from the Floyd Circuit Court. 


THE MUTUAL BENEFIT LIFE INS. CO. 
vs. 


EMELINE J. CANNON.* 


In a suit for recovery on a life policy it was sufficient to set forth in the complaint 
the amount of premium paid down, and annually thereafter, as the considera- 
tion substantially in the words of the policy. It was not necessary to set forth 
the accruing obligations. 

The declaration of the beneficiary to the company that the truthfulness etc. of the 
answers of the insu.ed should form the basis of the contract, did not need to 
be set forth in the complaint; it was not the foundation of the action. 


Where two paragraphs of the answer were essentially the same, and allowed the 
introduction of the same evidence, to strike out one was not error. 

Where the application of the beneficiary made the truth etc. of the insured’s an- 
swers the basis of the contract, it was not error to strike out an interroga- 
tory in the answer to the complaint intended to elicit only the beneficiary's 
knowledge of the truth or untruth of -insured’s answers. Such knowledge was 
immaterial. 

To an interrogatory to be answered along with their general verdict, whether or not 
the doctors examined the urine and found fibrinous casts, the jury answered, 
‘the weight of the evidence justified the jury in answering No.” 

Held, that there was no error in refusing to require a fuller answer. 


To the question, whether or not insured had disease of kidneys for which he re- 
ceived medical jtreatment within a certain time, the jury replied, ‘‘He may 
have received medical treatment for that disease; but if he did,we believe he re- 
ceived treatment for a disease he did not have.” ° 

Held, that this answer was sufficient. 


Where the main question concerned the bodily health of the insured, involving a 
_——— difficult to decide, and the contradictory evidence of experts, a finding 
that is in serious conflict with some parts of the evidence will not call for a new 
trial where the verdict is not so groundless as to startle the sense of justice. 

Any variance between any pleading and copy of a written instrument filed, as to 
matter of description, or legal effect, may be amended at any time as of course 
before judgment, without a continuance. 

The report of a physician adopted by both parties as examiner, though not the 

* Decision rendered January 12, 1875. 
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regular examiner of the company, was proper rebutting evidence against the 
company. 


The introduction of a conversation between the agents of the company on the sub- 


ject in controversy and within the scope of their agency, by the claimant, was 
not error. 


General instructions of a company to its agents not binding on the claimant are 
not evidence for the jury. 


It was not error to refuse to submit questions to the jury whose decisions either 
way would not control the general verdict. 


The answers were warranties. The insured, in answer to the question whether he 
had had dropsy or disease of the kidneys within ten years, said No. To the ques- 
tion whether he had any sickness within the last ten fyears, answered “Erysi- 
pelas in 1863; severe cold this spring.” ‘The court instructed that the first an- 
swer was a warranty, and if untrue they must find for the company, but refused 
to instruct that if insured had been sick with dropsy, or disease of the kidneys, 
or dyspepsia, or disease of the lungs, they must find for the company. 

Held, that there was no error; the instructions covered those asked for concerning 


the first two diseases, while the insured does not warrant that he had not been 
sick with the two last. 


Judgment affirmed. 


Gero. V. Hows, Joun H. Srorsensury, Tuomas M. Brovse, for Appel- 
lant. 


J. S. Davis, and A. Dow1ine, for Appellee. 


‘ Bipp1e, J. 

Emeline J. Cannon, on the first day of July, 1868, being desirous . 
of effecting an insurance on the life of her husband, John R. Cannon, 
for her own benefit, made a “ declaration” accordingly to the Mutual 
Benefit Life Insurance Company, agreeing therein that the answers 
of said John R. Cannon, and those of his physician and friend, should 
be the basis of the contract between herself and the company, and 
that if any untrue or fraudulent allegation was contained in those 
answers, or in_ her “declaration,” all moneys which were paid to said 
company on account of assurance made in consequence thereof, should 
be forfeited for the benefit of the company. The questions (among 
others) put by the company to John R. Cannon, and the answers 
thereto, were as follows : 

Question 10.—Has the party had since childhood, disease of the 
heart, rupture, fits, dropsy, liver complaint, bilious colic, rheuma- 
tism, gout, habitual cough, bronchitis, asthma, spitting of blood, 
consumption, paralysis, apoplexy, insanity, fistula, ulcers, or disease 
of the kidneys or bladder, and which? Answer. No. 

. Question 11.—Has the party had any sickness within the last ten 
years? if so, what? Answer. Erysipelas, in 1863; severe cold this 
spring ? : 
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Question 12.—Has the party now any disease or disorder? if so, 
what? No. 

Question 15.—Has any company declined to insure the party ? if so, 
what company, when, and for what reason? Answer. No. 

The question (among others) put to Peleg M. Wilcox, the examin- 
ing physician, concerning John R. Cannon’s condition, and the an- 
swer to it, was as follows: 

Question 4.—Has he at any time had apoplexy, insanity, rheuma- 
tism, gout, dropsy, bilious colic, palsy, symptoms of disease of the heart, 
liver or kidneys, aneurism, rupture, spitting of blood, asthma, chronic 
cough, affection of the lungs, or other viscera, varicose, or other ulcers 
or any organic disease? Answer. No. 

These were the only questions and answers put specially in issue’ 
The pleadings were as follows: 

Complaint.—Demurrer to complaint for want of sufficient facts. 
Overruled. Exceptions. 

Answer.—1. General denial. 

2. That Emeline J. Cannon applied to the company to obtain 
a policy on the life,of John R. Cannon; that she made her “ declara- 
tion” accordingly, and answered certain questions therein; that 
John R. Cannon made answer to questions 10, 11, 12 and 15, as 
" above; that Peleg M. Wilcox, the examining physician, made answer 
to question 4, as above; that George H. Deval, the friend of John R. 
Cannon, made answer to certain questions; that it was agreed that said 
‘declaration,’ questions and answers should be the basis of the con- 
tract of insurance; that the principal officer of said company is in the 
city of Newark and State of New Jersey; that the company relied on 
said statements and answers as the basis and warranties of said con- 
tract; that the answers of John R. Cannon to questions 10, 11, 12 and 
15, were untrue; that the answer of Peleg M. Wilcox to question 4 
was untrue, stating wherein ;—all of which is formally alleged with 
proper negations. 

3. Similar to 2, except that it omits question 15, and Cannon’s an- 
swer thereto, and question 4, with Wilcox’s answer, and alleges that 
Cannon well knew that his answer to questions 10, 11 and 12 were 
false. 

4. Substantially the same as the 3d, with the allegations that the an- 
swers to questions 10, 11 and 12 were false and fraudulent, by which, 
the appellant was deceived. With the fourth paragraph there was 
also filed an interrogatory, which paragraph and the interrogatory 
on motion and over objection were stricken out by the court. Excep- 
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tions. Replies and denial were filed to the second and third paragraphs _ 
of answer. Upon these issues the cause was tried by a jury. Gene- 
ral verdict for appellee $10,627.60, and answers to special interroga- 
tories 3 and 5. Motion by appellant for fuller answers*to interroga- 
tories 3 and 5. Objection; ovgruled; exception. Motién for new 
trial; overruled. Motion in arrest of judgment; overruled; exceptions. 
Judgment on the verdict. Appeal. 

The errors assigned are: 

1. Overruling appellant’s motion to have the complaint made more 
specific. 

2. Overruling the demurrer to complaint. 

3. Striking out the fourth paragraph of answer. 

4. Striking out the interrogatory filed with the fourth paragraph 
of answer. 

5. Refusing to require the jury to more fully answer interrogatories 
3 and 5 propounded to them. 

6. Overruling the motion for a new trial. 

In support of the first assigned error it is insisted that the considera- 
tion for the policy is not sufficiently set forth in the complaint. 

The language is, “in consideration of the sum of three hundred and 
eighty-seven dollars in money then and there paid to her, and a like 
amount to be paid to her annually on the Ist day of July, in every 
year,” etc. This is substantially in the words of the policy, and is 
sufficient. It was not necessary to set out the accruing obligations, if any 
such were separately given. It is also insisted that the “ declaration” 
of Emeline T. Cannon, made to procure the policy, should have been 

‘set forth in the complaint. This paper was not the foundation of the 
action, and therefore need not to have been made an exhibit. The 
Commonwealth Insurance Company vs. Monninger, 25 Ind. R., 352. 

In support of the second error alleged by the appellant, it is insist- 
ed that the appellee’s “declaration” was a part of the contract, and 
therefore should have been alleged in the complaint. Let it be con- 
sidered a part of the contract, it was not a part which the appellee 
was bound to aver inher complaint. It belongs rather to the defense. 
The paper was the obligation of the appellee and belongs properly 
to the appellant. 

The “ declaration” might be useful as an instrument of evidence, 
but it was not necessary to make it a part of the complaint. It is 
further shown that the copy of the policy made an exhibit'in the com- 
plaint was neither signed nor countersigned. Assuming this to be a 
fatal defect at the time, it was afterward healed by amending the 
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exhibit on trial’ according to the original policy. There is no error 
in overruling the demurrer tothe complaint. Striking out the fourth 
paragraph of the appellant’s answer is insisted on as the third error. 
We can diseover no substantial difference between the third and 
fourth par&graphs of the answer. Ig was therefore no error to strike 
out the fourth. The same evidence could have been introduced un- 
der either. Nor was it error, as is insisted by the fourth assignment, 
to strike out the interrogatory put to the appellee, and filed with the 
fourth paragraph of answer. 

The interrogatory was in these words ; 

“ At the time of making application for insurance with the defen- 
dant upon the life of said John R. Cannon, and at the time when the 
said John R. Cannon signed the answers to interrogatories which ap- 
pear in Exhibit “ B,” did you not know that the said John R. Cannon 
had been, within six months before that time, affected with a disease 
of the kidneys which required and received medical treatment ?” 

This interrogatory is not adapted to seek the truth or untruth of 
John R. Cannon’s answers made to the appellant. It could elicit 
only the appellee’s knowledge of the truth or untruth of said answers. 

As we hold the answers of John R. Cannon to be warranties to the 
appellant of the facts therein stated, the appellee’s knowledge of their 
truth or untruth is immaterial. Kaerner vs. Baldwin, 39 Ind. R., 
474; Cacks vs. Izard, 4 Am. Law Times R., 68. 

The court was right, therefore, in rejecting the interrogatory as 
being irrelevant to any issue formed by the pleadings. 

The fifth assigned error is refusing to require the jury to more 
fully answer the third and fifth interrogateries propounded to them 
to be answered with their general verdict. The third interrogatory 
is in these words : 

“Did or did not Doctors Lewis and Coleman Rodgers, on May 16, 
1868, examine the urine of said John R. Cannon, and find it loaded 
with albumen and containing fibrinous casts ?” 

The auswer to which is in these words : 

“The weight of the evidence justifies the jury in answering No.” 
It was the duty of the jury to answer the question according to the 
weight of evidence, and they say that the weight of the evidence justi- 
fies them in answering No. We can see no objection to the form of 
this answer. 

The fifth question, with its answer, was as follows : 

Question. Within a year prior to July 1st, 1868, did or did not the 
said John R. Cannon have a disease of the kidueys, for which within 
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that period he received medical treatment?” Answer. “He may 
have received medical treatment for that disease, but we believe if he 
did he received treatment for a disease he did not have.” 

This answer is neither elegantly nor tersely expressed, but we think 
it is equivalent to saying: We believe he did not receive such treat- 
ment for a disease of the kidneys. 

Though the answer is informal we think it is substantially good. 

Overruling the motion for a new trial is assigned as the 6th error. 
It is urged that the verdict is not supported by theevidence. It must 
be confessed that some parts of it are in serious conflict, yet there is 
much that harmonizes. * The main question was the bodily health and 
condition of John R. Cannon; a very difficult question—one that often 
baffles the widest experience and the highest attainments of science. 
Learned doctors disagreed. It is not surprising, then, that there is 
room for fair differences of opinion in the most candid minds. This 
degree of uncertainty is not sufficient to disturb the findings. The 
verdict is not so groundless as to startle the sense of justice. Several 
other points are made under this assignment of errors. 

It is contended that the court below erred in permitting the appellee, 
upon the trial, to amend Exhibit “A” so as to conform with the pol- 
icy. This point was noticed incidentally in ruling upon the demurrer 
to the complaint. We think there is no error here. The appellant 
cannot complain of surprise. She could have had inspection of the 
original policy, before pleading or trial at any time. “Any variance 
between any pleading and copy of a written instrument filed as to 
matter of description, or legal effect, may be amended at any time 
as of course before judgment without causing a continuance.” 2 G. 
& H., pp. 104, § 78. Maxwell vs. Day, 45 Ind. R. 

Refusing to allow the appellant to prove the locality of her princi- 
pal office, and whence her policies issued. This is claimed to be 
error, but we do not see the validity of the point. Nor was there 
error in permitting the appellee to read to the jury as evidence the 
report of Dr. Andrew Neat, over the appellant’s objection. Although 
Dr. Neat was not the regular examining physician of the company, 
yet there was evidence tending to show that he was adopted by both 
parties as the examining physician in this case; and we think it was 
proper rebutting evidence. F 

There was no error in permitting the appellee to introduce a certain 
conversation between the appellant’s agents. It was about the sub- 
ject matter in controversy, and there is strong evidence tending to 
show that it was within the scope of their agency. Nor was there 
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any error in refusing to allow the appellant to rebut a conversation 
testified to by Andrew Neat. The conversation itself was rebutting. 
evidence. 

The general instructions of the appellant given to her agents are 
not binding on the apellee. There was therefore no error in refusing 
them to go to the jury. 

It is insisted that striking out interrogations 1, 2,4 and 6, pro- 
pounded to the jury, over the appellant’s objections, was error. 

The questions are in the following words: 

1. Did or did not John R. Cannon, the party upon whose life the 
risk was taken by policy 52,503, sued on in this action, within three 
months prior to July 1st, 1868, consult Dr. Lewis Rodgers and Dr. 
Coleman Rodgers of Louisville, Kentucky, as to his, said Cannon’s, 
health ? 

2. Was such conversation had and at what particular time ? 

4. Was or was not the said John R. Cannon informed by said Dr. 
Lewis Rodgers, or by said Dr. Coleman Rodgers, on May 16th, 1868, 
after an examination of the said Cannon’s urine, that he had a disease 
of the kidneys ? . 

6. Did or did not the said John R. Cannon, in the winter of 1867 
and 1868, and in the spring of 1868, complain in the presence of Mrs. 
Angeline Rodgers, wife of John D. Rodgers, or in the presence of John 
D. Rodgers, that he had a very severe pain in his head, and that he 
had disease of the kidneys, and that his kidneys were affected ? 

These interrogations do not present questions vital to the overthrow 
or establishment of a general verdict. They could decide only as to 
certain parts of evidence. Their decision either way would not con- 
trol a general verdict. There was no error in this ruling. 

Under this assignment of error it is insisted that the refusal of the 
court to give the following instructions to the jury was error: 

2d Instruction. If you shall find from the proof that the answer of 
the said John R. Cannon, to the 11th interrggatory propounded to 
him in exhibit “ B,” was untrue in this, that within ten years before 
the 1st day of July, 1868, the said John R. Cannon had been sick with 
a disease of the kidneys, or with a disease of the lungs, then you must 
find for the defendant. 

5th Instruction. If you shall find in this case that the said John 
R. Cannon, within ten years before the Ist day of July, 1868, had had 
dropsy, or any disease of the kidneys, or had been sick within that 
time with dropsy, dyspepsia, a disease of the kidneys, or any affection 
of the lungs, then you must find for the defendant, and it will not be 
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material for you to consider whether John R. Cannon in fact died 

from any of the diseases named in this instruction or from some other 

cause. 

The appellant insists that these instructions are particularly appli- 
cable to question 11, and the answer. 

It will be seen that question 10 includes dropsy and disease of the 
kidneys, two of the diseases contemplated in the instructions refused. 

The court instructed the jury in reference to question 10 and the 
answer to it, that they constituted a warranty of the contract of insur- 
ance, and that if the jury found the said answer untrue, then they 
must find for the defendant. This instruction covers the same ground 
as to the dropsy and disease of the kidneys, as that asked for in the 
instructions refused. John R. Cannon nowhere warrants, and no- 
where says that he has not been sick with the dyspepsia or disease of 
the lungs within the last ten years. The effect of the instructions re- 
fused, if given, would have been to tell the jury that if John R. Cannon 
had been sick with the dyspepsia or disease of the lungs, however 
slight or temporary the attack might have been, within ten years, then 
they must find for the defendant. This would have been wrong. The 
instructions were rightly refused. 

The other points made under the 6th assignment of errors have been 
adversely noticed. 

The 7th and only remaining error assigned is overruling the mo- 
tion in arrest of judgment. We have held the complaint to be good. 
The appellant has shown us no ground in suppcrt of this assignment, 
and we have been unable to find any in the record. 

For the general principles decided in this case see the Dayton In- 
surance Co. vs. Kelly, 24 Ohio State R., 345. 

The evidence is all before us. We'can find no errorin fact. There 
is no error in law. 

The judgment is affirmed with costs. 
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SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1874. 


GEORGE HEARNE 
vs. 


NEW ENGLAND ‘MUTUAL MARINE INS. CO. 


Equity jurisdiction will be applied to reform a written contract containing or omit- 
ting stipulations contrary to the common intentions of the parties. But the 
mistake must be mutual, and the minds of the parties must have met. This 
jurisdiction is applied, where proper, to insurance contracts. 

Application was made for insurance on a charter “from Liverpool to Cuba and 
load for Europe, via Falmouth,” etc. The company replied, ‘‘ As requested 
we have entered $5,000 on charter to port in Cuba, and thence to port of advice 
and discharge in Europe.” The vessel proceeded from Liverpool to a port of 
discharge in Cuba, and thence to another port in Cuba where she loaded, and 
was lost on her return voyage. It was claimed that the use of two ports was 
justified by a well-established usage. 

Held, that the language of the answer to the application was plain and admitted 
but one interpretation. The insured must be presumed to have understood it 
and therefore equity cannot reform on account of ambiguity. 

Held, that usage is not admissible to contradict what is plain in a written contract 
and alter the evident meaning of the parties in the language used. 

Held, that the case is one of deviation, where the law annuls the contract as tothe 
future, and forfeits the premium, and equity must here follow the law. 

Decree of the Circuit Court affirmed. 


Swayne, J. 


‘This is an appeal in equity from the decree of the Circuit Court of 
the United States for the district of Massachusetts. 

The bill was filed by the appellant to reform a contract of insurance, 
He claims that the policy as made out does not conform to the agree- 
ment of the parties—supplementing that agreement with the usage or 
custom which he insists entered into and formed a part of it. 
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On the 7th of May, 1866, he made his application by letter to the 
company for insurance. He said: “The bark Maria Henry is charter- 
ed to go from Liverpool to Cuba and load for Europe, via Falmouth 
for orders where to discharge. Please insure $5,000 on this charter 
valued at $16,000, provided you will not charge over four per cent. 
premium.” On the ninth of that month the company through its 
president replied: “ Your favor of the 7th is at hand. As requested 
we have entered $5,000 on charter of bark Maria Henry, Liverpool to 
port in Cuba, and thence to port of advice and discharge in Europe, 
at four per cent.” 

The policy was made out the same day and described the voyage as 
follows: “ At and from Liverpool to port in Cuba, and at and thence 
to port of advice and discharge in Europe.” Thereafter the policy 
was delivered to the assured and received without objection. The 
vessel was loaded with coal at Liverpool and proceeded thence to St. 
Tago de Cuba. There she discharged her outward cargo. She went 
thence to Manzanillo, another port in Cuba, where she took on board 
a cargo of native woods. On the 7th of September, 1866, she sailed 
thence for Europe, intending to go by Falmouth for orders. Upon 
the 10th of that month, on her homeward voyage, she was lost by per- 
ils of the sea. Due notice was given of the loss, and it is admitted to 
have occurred as alleged in the bill. The,company refused to pay, up- 
on the ground that the voyage from St. Iago de Cuba to Manzanillo 
was a deviation from the voyage described in the policy, and therefore 
put an end to the liability of the assured. 

On the seventh of December, 1868, two years after the loss occurred, 
Hearne brought an action at law against the company. The court 
held that he was not entitled to recover, by reason of the deviation 
before stated. He failed in the suit. On the 16th of January, 1871, 
he filed this bill, and prayed therein to have the contract reformed so 
as to cover the elongated voyage from St. Iago to Manzanillo. 

The reformation of written contracts for fraud or mistake is an or- 
dinary head of equity jurisdiction. The rules which govern the exer- 
cise of this power are founded in good sense and are well settled. 
Where the agreement, as reduced to writing, omits or contains terms 
or stipulations contrary to the common intention of the parties, the 
instrument will be corrected so as to make it conform to their real 
intent. 

The parties will be placed as they would have stood if the mistake 
had not occurred. Kerr on Fraud and Mistake, pp. 419, 420. 

The party alleging the mistake must show exactly in what it con- 
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sists, and the correction that should be made. The evidence must be 
such as to leave no reasonable doubt upon the mind of the court as to 
either of these points. Beaumont vs. Bramley, 1 T. & R., 41-50; Mar- 
quis of Breadalbane vs. Marquis of Chandos, 2 M. & C., 711; Fowler 
vs. Fowler, 4 D. G. & Jones, 265; Sels vs. Sels, 1 Dr. & S., 42; Loyd 
vs. Crocker, 19 Beav., 144. The mistake must be mutual and common 
to both parties to the instrument. It must appear that both have 
done what neither intended. Rook vs. Lord Kensington, 2 K, & J., 
753; Eaton vs. Bennet, 34 Beavan, 196. A mistake on one side may 
be ground for rescinding, but not for reforming a contract. Morti- 
mer vs. Shortall, 2 Dr. & War., 372; Sels vs. Sels, supra. 

Where the minds of the parties have not met, there is no contract, 
and hence none to be rectified. Bentley vs. McKay, 31 L. J. Chy., 709; 
Baldwin et al. vs. Midleburger, 2 Hall, 176; Coles vs. Cowen, 10 Paige 
534; Calverley vs. Williams, 1 Vesey Jr.,\211. 

This jurisdiction is applied where neeessary and proper to the re- 
formation of contracts of insurance. Harris vs. Col. Co. Ins. Co., 18 
Ohio R., 116; Fireman’s Ins. Co. vs. Powell, 18 B. Monroe, 311; Nat. 
Fire Ins. Co. vs. Crane, 16 Md., 260. 

Here the application was to insure on a charter, “ from Liverpool 
to Cuba, and load for Europe, via Falmouth,” etc. This was indefin- 
ite as to Cuba, and may have been regarded by the company as am- 
biguous. The answer was: “as requested, we have entered $5,000 on 
charter to port in Cuba, and thence to port of advice and dis- 
charge in Europe.” This answer shows clearly two things: (1.) How 
the company understood the proposition. (2.) That they agreed to 
insure according to that understanding, and not otherwise. 

There was no mistake or misapprehension on their part. The cir- 
cumstances show there could be none. 

The correspondence between the parties constituted a preliminary 
agreement. The answer to Hearne’s proposal was plain and expli- 
cit. It admitted of but one construction. He was bound carefully 
to read it, and it is to be presumed he did so. In that event there 
was as little room for misapprehension on his part as on the part of 
the company. Sucha result was hardly possible. There is nothing in 
the evidence which tends to show that any occurred. The inference of 
full and correct knowledge is inevitable. It is as satisfactory to the 

* judicial mind as direct evidence to the same effect would be. 

So far, the complainant’s case is as weak in equity as it was at law. 
But it is said there was a usage that vessels going to Cuba might visit 
at least two ports—one for discharge and the other forreloading. It 
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is insisted that this usage authorized the voyage to Manzanillo ; that 
the voyage was not a deviation; that it in no wise affected the liability 
of the company in equity; and that hence the contract of the parties 
in this particular should be reformed accordingly. 

It is not necessary that the usage relied upon in cases like this 
should have been communicated or known to the assurers. Lord 
Mansfield said: “ Every underwriter is presumed to be acquainted 
with the practice of the trade he insures, and if he does not know it 
he ought to inform himself.” Noble vs. Kennedy, 2 Doug., 492; see 
also 1 Duer on Ins. and the cases there cited. 

Usage is admissible to explain an ambiguity, but it is never received 
to contradict what is plain in a written contract. Bracket vs. Roy, 
Ex. Ass. Co., 2 Cr. & J., 250; Crofts vs. Marshall, 7 C. & P., 607; 
Philips vs. Briard, 1 H. & M., 21. If the words employed have an 
established legal meaning, parol evidence that the parties intended to 
use them in a different sense will be rejected, unless if, interpreted 
according to their legal acceptation, they would be insensible with 
reference to the context or the extrinsic facts. Wigram on Wills, 
11-12. If no such consequence is involved, proof of usage is wholly 
inadmissible to contradict or in any wise to vary their effect. Yates 
vs. Pym, 6 Taunt., 446; Bracket vs. Roy. Ex. Ass. Co., supra. 

In no case can it be received where it is inconsistent with, or repug- 
nant to, the contract. Otherwise it would not explain, but contradict 
and change the contract which the parties have made—substituting 
for it another and different one, which they did not make. Holding 
vs. Pigot, 7 Bingham, 465; Clarke vs. Roystone, 13 M. & W., 752; 
Treeman vs. Loder, 11 A. & E., 589; Muncey vs. Dennis, 1 H. & N., 
216. To establish such inconsistency it is not necessary that it should 
be excluded in express terms. It is sufficient if it appear that the par- 
ties intended to be governed by what is written and not by anything 
else. Hutton vs. Warren, 1 M. & W., 477; Clarke vs. Roystone supra. 

The principle of the admission of such testimony is, that the court 
may be placed, in.regard to the surrounding circumstances, as near- 
ly as possible in the situation of the parties—the question being, what 
did they mean by the language they employed? 1 Greenl. on Ev., 
§ 295a. What is implied is as effectual as what is expressed. U.S. 
vs. Babbit, 1 Black, 61. The expression and the implication in this 
case are equally clear. It is expressed that the vessel should proceed 
to a port in Cuba, and thence to Europe. It is implied that she 
should visit no other port in Cuba. Eaxpressum facit tacitum cessare. 


Under these circumstances, usage can have no application, and proof 
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of its existence is inadmissible. But the usage relied upon is not 
sustaincd by the evidence. 

It appears that a large proportion of the vessels, perhaps four fifths 
which go laden with coal to Cuba, take on their return cargo else- 
where on the island than at the port of discharge. A few use the 
same port for both purposes. But the proof is also that the contract 
in all such cases is expressed according to the intent. There is no 
proof that where the policy is upon a voyage to one port and back, 
the vessel may proceed to another port before her return, and that by 
usage or otherwise, the latter voyage as well as the former shall be 
deemed to be within the policy. 

Viewing the case in this aspect, we find nothing that would warrant 
the interposition of a court of equity. 

We are asked, if we decline to reform the contract, to decree the 
return of the premium. This we cannot do. We regard the case as 
one of mere deviation. It is essentially of that character. In that 
class of cases, the law annuls the contract as to the future, and forfeits 
the premium to the underwriter. Here equity must follow the law. 
We cannot apply a different rule. 

The decree of the Circuit Court affirmed. 


SUPREME COURT-—DISTRICT OF COLUMBIA. 


MARTHA J. DAY, Plaintiff, 
vs. 


THE MUTUAL BENEFIT LIFE INS. CO.* 


Where the proofs of death furnished to the company included an: affidavit from 
the physician, which, if true, tended to show that the policy had been reinstat- 
ed under misrepresentations by the insured, Held, that the wife of insured, who 
was the plaintiff, was not absolutely concluded by such affidavit, which was 
not required by the terms of the policy and which she might not have seen. 


The insured, on applying fora reinstatement of the policy, furnished certificates of 
his health and paid the premium. 


* See 3 Ins. Law Journal, p. 253. 
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Held, that he was not obliged to inform the company of any subsequent change in 
his health prior to the delivery of his renewal receipt, two Weeks later. 


A. G. Roprg, and Francis Miner, for Plaintiff. 
Epwin L. Sranton, for Defendants. 


MacArruor, J. 


This is an action to recover $5,000, the amount of a policy upon the 
life of Richard B. Day, the plaintiff’s husband. At the close of the 
plaintiff's testimony, the counsel for defendant prayed the court to 
instruct the jury that on the evidence the plaintiff was not entitled to 
recover; but the court refused so to instruct the jury, and to this rul- 
ing the defendant alleged its first exception. This instruction was 
asked because the preliminary proofs furnished to the company of 
the death of said Day embraced an affidavit of one Dr. White, who 
stated, among other things, that the deceased had been sick five 
months, and that he died on the 22d of January, 1871, of pulmonary 
consumption, which, if true, would have a tendency to show that at 
the time the policy was reinstated, Day was suffering from the disease 
that caused his death. 

To make this point clear, it is necessary to understand that at the 
trial before the chief justice the plaintiff put in evidence the affida- 
vits of herself and of several other persons which defendant produced 
and admitted were furnished to the company for the purpose of show- 
ing due notice and proof of the death of her husband to it. These 
affidavits were on the same paper that had been provided in blank 
form by the defendant’s agent, and were all offered except the one 
made by Dr. White; but the court required that the same preliminary 
proofs of death should be put in evidence as an entirety, which was 
accordingly done. Now the counsel of the plaintiff contended that 
the statement made by Dr. White conclusively showed that Day had 
untruly represented the condition of his health when the policy was 
reinstated; but this was one of the defenses relied upon to defeat the 
action, and the burden of proving it was upon the company. In that 
stage of the case, the defendant could ask for no more than that the 
case should be submitted to the jury, and not that it should, in effect, 
be withdrawn from it. If the testimony had been closed on both sides, 
the defendant might have a right to rely upon the statement of Dr. 
White as an admission by the plaintiff if it had been furnished by her, 
and she was aware of its contents. The proof of death was ample with- 
outit and this particular statement was brought into evidence at the re- 
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quest of the defendant, and against the objection of the plaintiff. It 
was not required by the policy, nor are the circumstances or causes of 
death necessary to be stated under any of its provisions. It did uot 
appear that the plaintiff had ever seenit. There might be a presump- 
tion to that effect from the circumstances that it accompanied the 
other proofs, but that was a matter for the consideration of the jury. 
In view of all this, we think the court below was right in holding that 
the plaintiff was not absolutely concluded by the statement of another 
party as to the cause of her husband’s death, and therefore the prayer 
was properly overruled. Cluff vs. Ins. Co., 13 Allen, 308; S. C., 1 
Big., 215. 

After the testimony was closed, defendant asked the court to in- 
struct the jury, that if the said Day had any derangement of health 
between October Ist and October 14th, 1870, and concealed that fact 
from the company, the plaintiff could not recover. It appears that the 
premium upon the policy was not paid on the 16th July, 1870, when it 
was due, and that on the 1st of October following, Day applied.to the 
defendant’s agent, in this city, to have it reinstated, that he then paid 
the premium and also furnished his own certificate that he was in 
sound health, and these, together with the certificate of the examining 
physician of the company, to that effect, were forwarded to its prin- 
cipal office in Newark. 

The renewal receipt was delivered on the 14th. Now the instruction 
asked for, proceeds upon the assumption that Day was under obliga- 
tion to furnish the company with further statements of any variation 
in his physical condition intermediate these two dates. But there was 
no rule of the defendant requiring such additional statements. Day 
had complied with every condition in regard to the renewal of a 
lapsed policy, and no further representations were required or con- 
templated. Whether the contract took effect only from the time of 
delivery cannot affect the rights of the plaintiff, for it was delivered 
upon the faith that he had paid the premium and made the required 
certificate, and there was no rule or contract calling for any further 
statement as a condition of such delivery. The grounds upon which 
forfeiture of these policies depend are sufficiently numerous without 
increasing the number by others which are not provided for. We 
think the exception was not well taken. 

The instruction to which the fourth exception applies was, in effect, 
that the plaintiff was not to be responsible for any of the statements in 
Dr. White’s affidavit, unless she had actual knowledge of its contents, 
and adopted them, and used them as her own declarations. 
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The provision in the policy is, that the company will pay the insu- 
rance within ninety days after due notice and proof of death of said 
Richard B. Day; upon the performance of this requirement the liabil- 
ity is created. The circumstance and cause of death are not called 
for by the contract, but the company in their printed forms have a 
preliminary affidavit headed “ medical proof of loss, and cause of 
death,” and this is the one made by Dr. White. This is more than 
the contract calls for. The plaintiff swears positively that the said 
affidavit was not prepared by her direction or authority ; she was 
aware that Dr. White was preparing some paper in connection with 
the insurance, but it is doubtful whether she ever saw it or heard 
it read. If the statement had been in her own affidavit, or had it been 
a necessary part of the proofs, the defendant would be justified in re- 
lying upon it as an admission and according to some authority an 
estoppel. Campbell vs. Ins. Co., 10 Allen, 213. But it was neither 
required nor necessary; we are of the opinion that the company had no 
right to rely upon it unless she was informed concerning its contents 
and purpose. ; 

The doctrine that the company was chargeable with knowledge of 
every fact which their physician might have discovered by examina- 
tion, with the condition of Day’s health, was held not to apply to the 
case, and the jury were distinctly told that if Day was not in sound 
health on October 1st, 1871, their verdict must be for the defendant. 
We cannot see that the defendant was injured by the remarks of the 
court in refusing the prayers asked for by the plaintiff, nor are we dis- 
posed to indulge in nice criticism of the language, and when it is evi- 
dent that it had no effect upon the verdict. 

On the whole record we think the judgment must affirmed. 
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THE EQUITABLE SAFETY INS. CO., Appellant 
vs. 
GEORGE HEARNE. 


Application was made for insurance ‘‘on the charter-party of the bark Maria 
Henry,—voyage from Liverpool to Cuba, and to Europe via Falmouth, 
for orders where to discharge.” After some controversy regarding the rate, the 
company wrote, ‘‘ We will write upon the charter of the bark Maria Henry, as 
proposed by you, Europe to Cuba and back to Europe at 3} per cent. net. It is 
worth something, you know, to cover the risk at the port of loading in Cuba.” 
The insured responded, “I accept your proposition. Please insure, at and from 
Liverpool to Cuba, and to Europe via a market port for orders where to dis- 
charge.” 

The policy was ‘‘on charter of bark Maria Henry, at and from Liverpool to port of 
discharge in Cuba, and at and thence to port of advice and discharge in Europe.” 

The vessel proceeded to port of discharge and thence to another port of loading 
in Cuba, and was lost on her return. voyage to Europe. 

Held, that the correspondence formed a preliminary agreement, and the insured had 
a right to assume that the policy, which was intended to put the agreement in 
more full and formal shape, conformed to the agreement. The language of the 
company, ‘‘it is worth something, you know, to cover the risk of loading in 
Cuba,” implies that the port of loading might be one other than the port of 
discharge, and therefore demandéd an enhanced premium. 

Held, that equity will reform the contract as expressed in the policy, to allow the 
use of a second port in Cuba. 

Decree of the Circuit Court affirmed. 


Swayne, J. 


This is an appeal in equity from the decree of the Circuit Court of 
the United States for the District of Massachusetts. 

The controversy grew out of a contract of insurance upon the same 
charter-party as the case of Hearne against the New England Mutual 
Marine Insurance Company, just decided. [See p. ] 

On the second day of May, 1866, Hearne applied, by letter of that 
date, to the appellant, to “ insure $4,000 on the charter-party of the 
bark Maria Henry, valued at $16,000, if you will not charge me more 
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than three per cent.; voyage from Liverpool to Cuba, and tv Europe 
via Falmouth, for orders where to discharge. She will take her 
registered tonnage of coal.” 

On the fourth of that month the company replied: “We cannot 
write the charter of the bark Maria Henry at your rate, viz., three per 
cent, including coals, from Liverpool to Cuba. Our rate will be four 
per cent. for the voyage, to include coals.” 

On the seventh.of that month Hearne answered, arguing against 
the rate proposed, and offered “3 per cent., or 4 per cent., 14 per 
cent. to be returned if no loss.” ‘ 

On the day following; the company responded: “ We will write 
upon the charter of the bark Maria Henry as proposed by you—Eu- 
rope to Cuba, and back to Europe—at 34 per cent net. It is worth 
something, you know, to cover the risk at the port of loading in Cuba.’ 

On the next day Hearne wrote: “I accept your proposition in 
reference to the insurance of the bark Maria Henry. Please insure 
$4,000 at 34 per cent. on the charter valued at $16,000, at and from 
Liverpool to Cuba, and to Europe via a market port, for orders where 
to discharge.” 

The contract, as expressed in the policy, is for ‘‘four thousand 
dollars on charter of bark Maria Henry, at and from Liverpool to 
port of discharge in Cuba, and at and thence to port of advice and 
discharge in Europe.” The facts of the case are the same in all re- 
spects, down to the close of the litigation at law between the parties, 
inclusive, as those in Hearne vs« the New England Mutual Marine 
Insurance Company, as set forth in the opinion of the court in that 
case. That opinion is referred to for the particulars. [4 Ins. Law 
Journal, 582.] 

Hearne having been defeated in his action at law, filed this bill for 
the reformation of the contract, as stated in the policy. The Circuit 
Court decreed in his favor. The company has brought the case here 
for review. 

It is not denied that the correspondence constituted a preliminary 
agreement. Such clearly was its effect. The policy was intended to 
put the contract in a more full and formal shape. The assured was 
bound to read the letters of the company in reply to his own with care. 
It is to be presumed he did so. He had a right to assume that the 
policy would accurately conform to the agreement thus made, and to 
rest confidently in that belief. It is not probable that he scanned 
the policy with the same vigilance as the letters of the company. 
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They tended to prevent such scrutiny and, if it were necessary, threw 
him offhis guard. 

The principles upon which a court of equity will exercise the juris- 
diction invoked by the appellee were considered in the case before 
referred to. What was there said need not be repeated. In this 
case Hearne’s proposition to the company was to insure upon the 
charter, “ voyage from Liverpool to Cuba, and to Europe via Fal- 
mouth.” The company’s response, as before stated, was: We will 
insure “as proposed by you—Europe to Cuba—at 34 per cent. It is 
worth something, you know, to cover the risk at port of loading in 
Cuba.” This is the language of the parties, and it is the essence of 
the correspondence. Suppose the language of these sentences had 
been incorporated in the policy in this form: This company hereby 
insures $4,000 upon the charter of the bark Maria Henry as proposed 
by the assured, from “ Europe to Cuba and back to Europe at 3} 
per cent. net,”—the premium is enhanced “to cover the risk at port 
of loading in Cuba,”—what would have been the legal result ? Can it 
be doubted that the policy would be held to cover alike the voyage 
to a port of discharge in Cuba, a voyage thence, if necessary, to a port 
of loading in Cuba, and a voyage from the latter to Europe? The “ port 
of loading” is the only one mentioned in the letter. It seems to have 
been uppermost in the mind of the writer. The risk is referred to 
as a distinct and separate one. The implication is that the port 
might be one other than the port of unloading. The right to go to 
both rests upon the same foundation, and it is not more clear as to 
one than the other. What is implied is as effectual as what is ex- 
pressed. The intent of the parties, as manifested, is the contract. 
Upon any other construction the important language as to “the port 
of loading ” would be insensible and without effect. No other inter- 
pretation, we think, can reasonably be given to it. 

In Dickey vs. the Balt. Ins. Co., 7 Cr., 327, the policy insured the 
vessel upon a voyage “from New York to Barbadoes, and at and 
from thence to the island of Trinidad, and at and from Trinidad 
back to New York.” This court held that the words “at and from” 
protected the vessel in sailing from one port to’ another in Trinidad 
to take in a part of her cargo. Marshall, Chief Justice, said: “It is 
the settled doctrine of the courts of England that insurance at and 
from an island such as those in the West Indies, generally insures 
the vessel while coasting from port to port for the purpose of the 
voyage insured.” He refers to Bond vs. Nutt, 2 Cowper, 601, and to 
Thelluson vs. Ferguson, 1 Doug., 360. The case of Cruikshank vs. 





1875.] Evers vs. Life Association of America. 593 


Jansen, 2 Taunt., 310, is to the same effect. These authorities fully 
sustain the proposition laid Gown. We are not aware that their 
authority has been questioned. They show the just liability of con- 
struction which obtains where contracts of insurance are involved. 

In this controversy the clear terms of the preliminary agreement 
warranted the court below in overruling the departure from it found 
in the policy. . 

We have examined the case only in the light of its own inherent 
facts. We have not found it necessary to consider the usage alleged 
to exist at Liverpool touching voyages in the trade from that port to 
Cuba. * It seems clear to us that the judgment below does not need 
any further support. We therefore forbear to remark on that sub- 
ject. 

The decree of the Circuit Court is affirmed. 


SUPREME COURT OF MISSOURL. 


Marcu Term, 1875. 


Appeal from St. Louis Circuit Court. 


EDWARD EVERS, Trustee or Carnerine Evers anp 
Exiza H. Dunstan, Respondent, 


vs. 


THE LIFE ASSOCIATION OF AMERICA, Appell’t.* 


Where policies on life of insured were made payable to other parties to secure pay- 
ment of notes given in exchange for their interest in lands, it is not competent 
for the company, acquainted with all the facts at the time of making the insu- 
rance, to show the lands were worthless in order to prove that the notes were 
without consideration. 

The policies were made payable to the insured if he survived a certain period, other- 
wise to the beneficiaries. 

Held, that the sole interest in the policies was in the insured during his life. The 

Stee creo eines iia 

* From the Western Insurance Review, Statement and brief by H. E. Mills, of counsel for re- 
spondent. 
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legal interest of the beneficiaries did not commence until after his death. There- 
fore there could be no joint interest and consequently no testimony of the in- 
sured was admissible to invalidate the policies against the beneficiaries. 


The suit was brought against the company in the name of the husband as trustee 
for his wife. 

Held, that under the statutes of Missouri the sole real interest was in the wife, and 
she was a competent witness in the case. 


Judgment affirmed. 


G. P. Srrona, and G. M. Srewarr, for Respondent. 
Irvin Z. Smrru, and James R. Lacxianp, for Appellant. 


’ ° 

Sratement.—The case was tried at the Special Term, before a jury, 
and resulted in a verdict for the defendant. After an unsuccessful 
motion for a new trial and appeal to the General Term, the case was, 
for error of the court at Special Term, in refusing instructions and in 
receiving and excluding evidence, reversed and remanded. Thereupon, 
the defendant appealed from the judgment at General Term to the 
Supreme Court. 

This was a suit on two policies of life insurance issued by defendant 
on the life of Robert Peel Clark, payable to Edward Evers as trustee 
fur his wife, Catherine Evers, and Eliza H. Dunstan, wife of R. W. 
Dunstan, made to secure to the aforesaid two wives two notes of 
$5,000 each, made by said Clark, payable to the order of Edward 
Evers, trustee for Catherine Evers, and Eliza H. Dunstan. The 
notes were given for the dower interest of the wives in several large 
tracts of land which were turned in to the firm of Evers & Co., com- 
posed originally of Evers & Dunstan, and afterward of Evers, 
Dunstan & Clark, who, with some money and the delivery of these 
notes, purchased an interest in the firm of Evers & Co. 

One defense set up by the company was the fact that the business 
of Evers & Co. was of no value, and that neither Evers nor Dunstan 
had any title to the same, and that therefore there was no considera- 
tion for the notes. On this point the plaintiff offered a large amount 
of evidence in rebuttal. The defense offered evidence tending to 

. prove the insolvency of Dunstan, to which the plaintiff objected, be- 
cause the same was irrelevant and incompetent, but the objectionwas 
overruled and the evidence admitted, to which action of the court ex- 
ception was saved. 

In rebuttal, plaintiff offered as a witness Catherine Evers, the bene- 
ficiary under one of the policies and notes, and wife of the plaintiff, 
to the admission of whom defendant objected. The court sustained 
the objection, to which action of the court exception was saved. 
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The principal objection, however, is to the refusal .of the Special 
Term to give certain instructions offered on the part of the plaintiff 
which defined the law relating to insurable interest. It was conceded 
that there was evidence on which to base the instructions. The the- 
ory of the refused instructions was, that the company could not set up 
as a defense to an action on the policy any defense which Clark him- 
self could not have set up on an action on the notes; that the issue 
was not who had the better title to the lands conveyed to Clark, but 
there being certain deeds conveying a title to Clark, and it being 
shown that he had an opportunity to, and did, inquire into the title 
and value of the same, and Satisfied himself of the same, then it was 
immaterial whether there were other claimants to the lands, or whether 
the deeds were recorded or not. That there were warranties in the 
deeds made by Evers and Dunstan’s vendors which would protect 
Clark in case of failure of title to the Jands, and that even if there 
was a failure, it would not invalidate the notes of Clark. That the 
company was informed of the nature of the partnership agreement 
between the parties, and was informed as to the purpose for which 
the insurance was taken, and-of the nature and extent of the insurable 
interest of the beneficiaries, and declared the same to be sufficient, 
and that this estopped the company from denying the insurable in- 
terest of the beneficiaries in the policies. 


Brizr.—I. Life insurance is not a contract of indemnity by which 
the creditor holding a policy is to recover from the insurance com- 
pany only the amount actually expended by him. 

Since Dalby vs. India and London Life Ins. Co., 15 C. B., 365; 2 
Big. Life Cases, 371, the doctrine has been well settled both in Eng- 
land and America, that the contract of life insurance is a mere con- 
tract to pay a certain sum of money on the death of a person, in con- 
sideration of the due payment of certain annual premiums during his 
life, and that the circumstance that the debt was paid before the 
death of the debtor did not invalidate the policy. In this case, 
Parke, B., says: “The contract, therefore, in this case, to pay a fixed 
sum of £1,000 on the death of the late Duke of Cambridge, would 
have been unquestionably legal at common law if the plaintiff had an 
interest thereon or not,” and the sole question in that case was wheth- 
er it was rendered illegal and void by the provisions of the statiite 14 
G. III. ch. 48. This statute required a pecuniary interest in the bene- 
ficiary, but the statute was not extended to Ireland or the colonies, 
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and has never had any force in America. The court remarks on the 
injustice of allowing any inquiry into the amount of the debt, so as 
to limit the amount of recovery, because the company has for a cer- 
tain premium, proportioned to the amount of risk, agreed to pay a 
certain sum at the death of the subject insured. The policy of life 
insurance is a valued policy, and there may be a great disproportion 
to the amount of the debt and the amount of recovery on the policy. 
Ashley vs. Ashley, 3 Simons, 149; Miller vs. Eagle Life Ins. Co., 2 
E. D. Smith, 268; S. C. 1 Bigelow, 375; Trenton Ins. Co. vs. John- 
son, 4 Zab., 576. The American cases are collected in the note to 
Lord vs. Dall, 12 Mass., 115, found in 1 Bigelow, Life Cas., 154. 

II. The existence of a debt at the time the policy becomes due is 
not essential to the validity of the policy in the hands of the creditor. 
Rawls vs. Am. Life, 36 Barb., 357; 1 Big. 549—affirmed in the Court 
of Appeals, 27 N. Y., 282; 1 Big. 558. In this case the debt had 
been for a time barred by the statute of limitations. The court say: 
“The contract is not to make any loss good, or to make compensa- 
tion. The debt is not insured; it is an absolute contract to pay, not 
the amount of loss or damage arising from a death, but a special 
sum of money upon a termination of the life insured.” 

A creditor may insure the life of an infant, although the infant 
may repudiate the debt. Reynolds on Life Ins., 60. 

Even if the debt is not legally collectible, it gives an insurable in- 
terest. Bliss on Life Ins,, § 28. -To the same effect is St. John vs. 
Am. M. Life, 2 Duer, 419;1 Big., 359—affirmed; 13 N. Y., 31; 1 Big., 
362. In Morrell vs. Trenton Ins. Co., 10 Cush., 282; 1 Big., 170, 
Shaw, C. J., says: - “It was enough that by the contract of the de- 
fendants, made on a valuable consideration, they guaranteed to the 
plaintiff that if his debtor should die within the time, and the debt 
remained unpaid, they would pay amount stipulated.” See also, 
Bevin vs. Conn. M. Life, 23 Conn., 244, and the note to the case 
found in 1 Big., 19. 

III. When the policy is directed to be paid to another, it is not 

“necessary to prove interest. Campbell vs. N. E. Life, 98 Mass., 381; 
1 Big., 229. 

The reasons ‘or requiring an interest are not very forcible. Mow- 
ry vs. Home Ins. Co., 9 R. L; 1 Big., 698. The argument that the 
policy-holder would have an interest in the death of the insured is 
met by the restraint of the laws which punish marder and fraud. 
Trenton Ins. Co. vs. Johnson, 4 Zab., 576. For that matter every 
debtor has an interest in the death of his creditor, and in the destruc- 
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tion in his hand of evidences of debt against himself. The existence 
of promissory notes in the hands of the creditor might be presumed 
to furnish a temptation to the debtor to steal them or destroy them, 
but the sanction of the law is supposed to be suffieient to deter debt- 
ors from eommitting that species of crime, and the same punishment 
exists for the murder of a life insured that is meted out upon the 
highway robber or murderers of a common man. 

The case of Cammack vs. Lewis, 15 Wall., [2 I. L. J., 679,] does not 
apply to this’ case, as there was fastened upon the creditor to pay over 
to the wife of the deceased the balance after a debt due the creditor was 
satisfied. The questions here involved have been discussed in this State 
in Chisholm vs. Nat. Capitol Life, 52 Mo., 213, [2 I. L. J., 461,] in case 
of a policy on the life of Robert Peel Clark, the deceased under these 
policies. Judge Wagner, in deciding the case, took the extremest 
grounds on the subject of insurable interest, approving the most ad- 
vanced case, (Trenton Life Ins. Co. vs. Johnson, 4 Zab., 576,) and call. 
ing it a “well considered case.” In the Chisholm case, the interest 
of Miss Chisholm in the life of her betrothed was the prospective 
benefit to be derived from the marriage, or the damages which might 
be recovered in an action for breach of promise against Clark. It 
would have been as consistent for the court to have allowed, ia that 
case, evidence tending to prove that there was no sufficient engage- 
ment of marriage between the parties to justify a suit for breach of 
promise, or that there had been misunderstandings between them, or, 
on account of their incompatibility of témperament, Miss Chisholm 
would not have derived any satisfaction out of the marriage, and thus 
prove a lack of insurable interest, as in this case, to show that Clark 
might, under the skillful defense of the company’s attorneys, have 
escaped from the payment of these notes. ; 

IV. The admission of the evidence as to the pecuniary value to 
Clark of the business connection with Evers & Co., or of the title or 
value of the land conveyed, imported into the case issues entirely 
immaterial, irrelevant and distracting from the real issues. By so do- 
ing, the jury were called upon to decide, before they came to the merits, 
whether the payees in the notes could maintain an action on the same 
against the estate of Clark, and as to which of the vendors in the vari- 
ous conveyances of warranty could successfully maintain actions of 
ejectment for said lands. The language of Judge Wagner in the Chis- 
holm case, supra, is certainly applicable here: “ The defense in this case 
is devoid of merit, and is not creditable to defendant making it. 
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There is no pretense that there was any concealment of facts at the 
time of making the contract. Upon the facts there was no hesitation in 
entering into the agreement, and obtaining the premium and issuing 
the policy. Had the defendant been as willing to observe and fulfill its 
obligations as it was to receive premiums, then this case would never 
have occupied the time of the courts.” 

There is the same objection to the admission of the evidence tend- 
ing to prove the insolvency of Dunstan. The amount of recovery on 
the life polices was in no way to be measured by the profits reason- 
ably to be expected from the business of Evers & Co., or Dunstan’s 
connection therewith. The instructions offered by plaintiff on the 
subject of insurable interest, and refused by the court, do not go to 
the full extent of the cases approved by Judge Wagner in Chisholm 
vs. Nat. Capitol Life, 52 Mo., 213, [2 Ins. Law Jour., 461,] and would 
have partially caused the error of the objectionable testimony admit- 
ted as to the character of the business and lands, and of the financial 
* eondition of the members of the firm of Evers & Co. 

V. The 19th section of the act relating to married women, 2 Wag- 
ner, 936, expressly settles the policy of the law in this State in refer- 
ence to insurable interest in policies expressed to be for the benefit 
of married women. The section provides that any policy issued on 
the life of any person for a married woman’s benefit, whether effected 
by her or her husband, or by any third person, shall inure to the 
separate use of herself and her children, independent of her husband, 
his representatives and creditors, and also of the third person effect- 
ing the same, and the representatives and creditors of the latter. 

In the case of Charter Oak Life Ins. Co. vs. Brant, 47 Mo., 419, [1 Ins. 
Law Jour., 38,] Wagner, J., speaks of the statute as an enabling act, as 
extending the common law on the subject of insurable interest. The 
same construction of the 18th section makes the insurance of the life 
of any person for the benefit of a married woman lawful, and thereby 
dispenses with the necessity of proving interest. The statute applies 
to policies heretofore or hereafter made, and furnishes the rule of the 
remedy on such policies. The application filed and made a part of 
the record shows the policy to be made for the benefit of Catherine 
Evers, wife of Edward Evers, and Eliza H. Dunstan, wife of R. W. 
Dunstan. In a recent opinion of Treat, D. J., of the United States 
District Court, found in a manuscript opinion in the possession of 
the judge, the case being entitled, In the matter of Yeager and Crangle, 
Mary A. Yeager, petitioner, the court construed the 18th section of the 
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Missouri act relating to married women as follows. Speaking of the 
construction of the act by the Supreme Court of the State in Charter 
Oak Life vs. Brant, supra, the court says: “True, it (the S.C. of 
Mo.,) speaks of the Missouri statute as an enabling act; and so it is, 
at least so far as sections 17 and 18 are concerned. In section 18, 
an insurance effected by the husband for the wife’s benefit is first 
maintained in express terms, and then in connection with others 
who may effect an insurance for a married woman’s benefit, not on 
the life of the husband alone, but also on the life of any person.” 

“ Without elaborating the various and complicated questions which 
may arise under that statute, as to the many subjects of a married 
woman’s benefit, and as to the various persons who may effect such 
life insurance for her benefit, it may be said that the statute, taken 
as a whole, has enlarged, so to speak, insurance interests of this na- 
ture far beyond any rules previously known to the general law. But 
for the restriction in the 15th section, it might be held that the stat- 
ute was purely an enabling act, except as to so much of the 18th as 
refers to the husband; but the provisions of the 18th, even as far as 
he is concerned, are certainly enabling so far as it permits him to in- 
sure the life of any person for his wife’s benefit.” 

The construction of the statute made by this learned jurist, especial-. 
ly as it conforms to the doctrine advanced in Charter Oak Life vs. 
Brant, supra, will, we doubt not, meet the approval of this court, and 
eliminate from future cases of insurance for the benefit of married 
women the inquiry into the question of insurable interest. 

The judgment of the General Term reversing and remanding the 
case was correct, and should be affirmed. 


Waaner, J. 

This case comes before us on an appeal from the judgment of the 
General Term of the Circuit Court, where the judgment at special 
term, which was in favor of the defendant, was reversed. 

The suit was instituted on two policies of insurance, issued by the 
defendant on the life of one R. P. Clark, payable to plaintiff as trustee 
of his wife, Catherine Evers, and Eliza H. Dunstan, wife of R. W. 
Dunstan. The record shows that the notes on which the policies 
were issued were for $5,000 each, made by Clark in consideration of 
their relinquishment of their dower interest in a large quantity of 
lands purchased by him turned over to the firm of Evers & Co., of 
which firm Clark was admitted as a member. 
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At the trial, against the objection of the plaintiff, the defendant 
was permitted to introduce a great deal of testimony tending to show 
that the lands purchased by Clark of Evers and Dunstan were poor 
or worthless; that the titles were not good; that the conveyances were 
not made in good faith; that the partnership business was unproduc- 
tive, and that therefore the consideration for the notes failed. 

Evidence was also introduced of the admissions made be Clark in his 
lifetime, to third persons, not in the presence of the plaintiff or the 
beneficiaries in the policies respecting his past habits and life. 

In rebuttal, the plaintiff called Mrs. Evers as a witness, but her tes- 
timony was excluded by the court. : 

1. It is not perceived upon what principle the evidence was admit- 
ted showing that Clark, when he bought the lands and entered into 
the partnership business with Evers & Co., madea bad bargain. The 
question of trying titles or investigating the vafue of lands was not 
before the court. If the facts as contended for by the defendant were 
true, Clark might well have complained; but we know of no authority 
by which the defendant could do it for him, and in his stead. Clark 
lived for some time after he made the purchase and became a member 
of the firm, and it does not appear that he ever expressed any dissatis- 
faction, and he was the only person concerned, as to whether the 
transaction was beneficial or advantageous. Moreover, it is shown 
that before the company issued the policies and assumed the risk, 
their agent examined the matter and was made acquainted with all 
the facts, and reported them to the superintendent, who declared that 
the insurable interest in the life of Clark and the policies were then 
made out and the premiums paid. It does not appear that there 
was any suppression or concealment of facts, and in the absence of 
such suppression or concealment, the company ought not to be allow- 
ed to aver anything against its previous action. ‘The counsel for the 
plaintiff argued that no pecuniary interest in the life of the insured was 
necessary to uphold the policies. Our opinion on this subject was ex- 
pressed in Chisholm vs. National Capitol Life Ins. Co., [52 Mo., 213, 
2 Ins. L. J., 461,] to some extent; but it isnot necessary to examine the 
questiqn further in this case, as the plaintiff's own instructions assume 
that such an interest is necessary. He cannot be allowed to contest 
in this court, the propositions he advanced in the court below. 

2. Did the court rule correctly in allowing the admissions of Clark 
to be received to invalidate the policies? The rule on this subject is 
very simple. ‘To render the admissions of one party receivable 
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against another a joint interest between them must be established. 
(1 Greenl. on Ev., § 176.) 

By the terms of the policies they were made payable to Clark him- 
self in the year 1917, in case he lived to that period ; but in the event 
of his dying previously, then they were made payable to the plaintiff 
as trustee for the beneficiaries therein expressed. 

There was no joint interest in the polices during the continuance of 
Clerk’s life. Whilst he lived he had the sole and absolute interest, 
with the bare contingené¢y resulting to the other parties. Had he sur- 
vived to the designated tim®, when the payment of the policies was to 
inure to him personally, it is probable that he and he alone would have 
reaped their fruits, and there could have been no pretense that any 
one was jointly interested with him. The interest of the plaintiffs le- 
gally did not take effect till Clark’s interest ceased by death, and there- 
fore there could have been no joint interest. Hence it follows that 
Clark’s admissions were not receivable in evidence against the parties 
to this suit. 

3. The next question relates to the action of the court in excluding 
Mrs. Evers as a witness. The statute provides that no person shall 
be disqualified as a witness in any civil suit or proceeding at law, or 
in equity, by reason of his interest in the event of the same, as a 
party or otherwise. 2 Wagn. St., p. 1872, § 1. The fifth section of 
the same act declares that no married woman shall be disqualified as 
a witness in any civil suit or proceeding prosecuted in the name of, 
or against her husband, whether joined or not with her husband as a 
party in the following cases, to wit : First, in actions upon policies of 
insurance of property, so far as relates to the amount and value of 
the property alleged to be injured or destroyed. Second, in actions 
against carriers, so far as relates to the loss of property and the 
amount and value thereof. Third, in all matters of business transac- ° 
tions, where the transaction was had and conducted by such married 
woman as the agent of her husband ; provided, that nothing in this 
section shall be construed to authorize or permit any married woman, 
while the relation exists, or subsequently, to testify to any admissions 
or conversations of her husband, whether made to herself or to third 
persons. 

This statute permits a married woman to testify the same as any 
other person, regardless of her interest, if she is the main and sub- 
stantial party. ‘Tingley vs. Cowgill, 48 Mo., 291 ; Harriman et al. vs. 
Stowe, 57 Mo., 93. The fifth section maintains her exclusion as it ex- 
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isted at common law, and forbids her testifying to any admissions or 
conversations made by her husband either to herself or other persons. 
But the section makes her a witness either for or against, in actions 
upon policies of insurance, in respect to the amount of injury ; in ac- 
tions against carriers, as to the value of the loss of property, and in 
cases where she has transacted business for her husband, as his agent. 
These three enumerated cases in which she is entitled to testify for 
her ‘husband are in the nature of enabling acts, and originated in 
policy and necessity, as it frequently happeiis in such cases that the 
wife is the only person who has any a or definite knowledge in 
relation to them. But they do not meet the point here. The solu- 
tion of the question depends on whether the husband or the wife is 
the real party ; whilst the husband is the dry, naked trustee, and 
technically the party of record, it is evident that the wife is the me- 
ritorious cause of action, and the only person having any real or 
beneficial interest in the suit. The husband has no interest, and could 
have none, for our statute gives the wife the money absolutely free from 
all molestation or control on the part of the husband. The suit, then, 
is not prosecuted for the benefit of the husband, but for the wife. 
There could be no objection whatever to her being a witness for Mrs. 
Dunstan ; but she was entitled to be also sworn in her own case. 
These are all the points it is necessary to examine on the record as it 
is now presented. 

We think the general term decided rightly, and its judgment must 
be affirmed. 


The other judges concurring. 





Rinn vs. Astor Fire Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


BRIDGET RINN, Respondent, 


‘ 


vs. 


ASTOR FIRE INS. CO, ann James Yearance, Rec’r, EvT¢., 
Appellant.* 


The creditors of a bankrupt corporation, for which a receiver has been appointed 
under Article 2, title 4, of the New York Revised Statutes, must have his right 
to share in the distribution of its effects determined in the action or proceedings 
in which the appointment is made. 


Where, after the appointment of the receiver, a creditor obtains judgment in an- 
other district, a motion to compel its payment by the receiver will be denied. 
The remedy must be sought by application to the court in the districtin which 
the receiver was appointed, and in the action in which the appointment was 
made. 


AnpreEws, J. 


Article 2, title 4, of the Revised Statutes, entitled “Of proceedings 
against corporations in equity, (2 R. S., 462,) authorizes compulsory 
proceedings to be taken for the dissolution of an insolvent corpora- 
tion and the distribution of its assets among its creditors. They may 
be instituted by a judgment creditor of the corporation, or in cases 
under the 39th section by the attorney-general, or a stockholder. 

The remedy given by the statute may be obtained in an action 
brought against the insolvent corporation, and when brought by a 
creditor he may make the directors or stockholders, who may be liable 
by law for the payment of the debt, parties to the suit. 9 Paige, 600, 
§ 43. 

The court may sequestrate the property and effects of the corpora- 
tion and appoiut a receiver, §§ 36, 41, who, upon his appointment and 
the giving of security, becomes, as the statute declares, vested with all 
its estate, real and personal, in trust for the benefit of the creditors 
and stockholders. §§ 42, 67. 

The court by the 56th section may order notice to be published re- 
quiring creditors to exhibit their claims and become parties to the 


* Decision rendered November, 24, 1874. 
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suit within a reasonable time, not less than six months, and in default 
thereof, that they be precluded from the benefit of the decree which 
shall be made in the suit, and from sharing in the distribution. The 
same section authorizes the court, upon the application of either party, 
and at any stage of the proceedings, to restrain all proceedings at 
law by any creditor against the defendant. 

By the 44th section any creditor may make directors or stock- 
holders, who may be liable for the. debt, “ parties to the suit,” after a 
decree against the corporation, on filing a supplemental bill based on 
the decree. 

The 42d section declares that the receiver shall possess the powers 
and be subject to the obligations conferred and imposed upon receiv- 
ers appointed in proceedings under the third article of the title which 
relates to the voluntary dissolution of corporations. Power is given 
to the receiver by the 73d section of that article, to settle by reference 
contested claims against the corporation, and the referee, if not se- 
lected by agreement, is to be appointed by the officer who appointed 
the receiver, or by a judge of the court residing in the same district 
with him. 2 R.%., p. 45, § 40. 

The receiver is to call a general meeting of the creditors, at which 
all demands against the corporation shall be adjusted as far as may 
be. § 74. 

The 37th section provides that upon a final decree on the petition, 
the court shall cause a just and fair distribution to be made of the 
property of the corporation among its creditors. 

The creditors who are entitled to share in the distribution are by 
the 79th section declared to be those who shall have exhibited their 
claims and whose debts shall have been ascertained. 

Provision is made for a final accounting by the receiver upon a 
hearing of all the parties interested, and the decree of the court 
thereon is made final and conchasive upon all creditors and stock- 
holders. § 87. 

It plainly appears, from the provisions of the statute to which we 
have referred, that the right of any person claiming to be a creditor 
of the corporation to share in the distribution of its effects in the 
hands of a receiver appointed under article 2, is to be ascertained 
and determined in the action or proceeding in which the appointment 
is made. The receiver, although he may be appointed in a suit 
brought by a single creditor or stockholder, takes the whole estate of 
the insolvent corporation for the benefit of all its creditors ; and be- 
fore distribution is made, opportunity is to be given to creditors not 
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parties to the action in the first instance to come in and make them- 
selves parties to it by the exhibition of théir claims, and it is only 
when they make themselves parties to the suit that they can have the 
benefit of the decree. 45 N. Y., 310. 

Under the 44th section any creditor, although not in originally, 
named as a party, may, in cases without it, file a supplemental bill 
against directors and stockholders, and the bill when filed is to be 
filed in the original action. Itis essential to the complete and proper 
administration of the system established by the statute, that all ques- 
tions respecting the claims of creditors upon the fund in the hands 
of the receiver, and its distribution and the accounting by the re- 
ceiver, should be determined upon an application to the court in the 
action in which the receiver is appointed. Each creditor has the 
right to be heard in respect to his own demand, and to contest the 
demands of others. 9 Paige, 600; 2 Barb. Chy., 35. If the receiver 
can be called upon to account by any creditor, in any district of the 
State, and to litigate with him in a distinct proceeding the question of 
his right to payment out of the fund, and that too, as in this case, 
without notice to other creditors, it would produce great inconve- 
nience and entail great and useless expense, and would be likely in 
many cases to prejudice other claimants without giving them an op- 
portunity to be heard. 

The receiver in this case was appointed under art. 2, in the suit of 
one Bage against the insolvent corporation brought in the city of New 
York. It is not material to the point upon which our decision rests 
under which article the appointment was made, but as proceedings 
under the third article can only be taken upon the application of the 
trustees, directors, or officers of the corporation, or a majority of 
them, it seems sufficiently certain that the proceeding was not of that 
character. The plaintiff having received a judgment against the cor- 
poration in the county of Monroe, after the appointment of the re- 
ceiver made this motion in that county in the suit in which her judg- 
ment was recovered, to compel the receiver to pay it or its proper 
proportion out of the assets of the insolvent corporation. The Spe- 
cial Term denied the motion without prejudice to a new motion, and 
the General Term reversed the order of the Special Terni, and made 
a peremptory direction that the receiver pay the plaintiff’s judgment. 
Without considering or passing upon the question whether the plain- 
tiff has a remedy, or was or is entitled to a distributive share in the 
fund which came to the hands of the receiver, we reverse the order 
of the General Term on the ground that her remedy, if it exist, must 
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be sought by application to the court in the district in which the 
receiver was appointed and in the action in which the appointment 
was made. 

All concur. Cxurcn, Ch. J., absent. 


COURT OF APPEALS OF NEW YORK. 


HOME INSURANCE COMPANY, Appellant, 
vs. 


WILLIAM WATSON er at., Respondentss.* 


The defendant executed a bond of indemnity to an insurance company, indemni- 
fying it against all claims of C. against moneys paid by it to the sheriff, and all 
costs, damages and expenses’arising therefrom. Held, that the word claims in- 
cluded all such as were asserted by legal proceedings, whether afterward ad- 
judged invalid or not, and the company had a right to be indemnified for the 
expense of defending such illegal claims. 


Held, that the bond being under seal there was a presumptive consideration which 
the onus rests on the obligor to disprove, and that the waiver of a right to 
contest a doubtful claim constitutes a sufficient obligation. It was for the 
obligor to disprove the existence of such doubtful claims, not for the obligee to 
show their existence. 


Tuomas H. Huszarp, for Appellant. 
Micuaet Notan, for Respondents. 


Grover, J. 


The questions in this case arise upon a statement of facts agreed 
upon by the parties pursuant to sec. 372, etc., of the Code. These 
questions are, first, whether the claim made by Campbell of the plain- 
tiff for the money paid by it to the sheriff, having been finally ad- 
judged invalid, was within the provision of, the bond so as to enable 
the plaintiff to recover of the obligor the legitimate expenses incurred 
and paid in defending the action brought by Campbell against it for 
its recovery. Second, whether the bond is void for want of any con- 
sideration. 


It appears from the opinion given at General Term that it was there 
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held that the claim made by Campbell was not within the provisions 
of the bond, for the reason that it was invalid, and so finally adjudged 
by the court before which he sought to enforce it, but that had such 
claim been valid, and the plaintiff had been adjudged to pay, and had 
paid it, it would have been included in such provisions; in short, that 
the bond included only a valid claim, such as the plaintiff was ulti- 
mately compelled to pay. 

The language of the condition is, that the obligors, etc., do hereby 
promise, covenant, etc., to and with the Home Insurance Company, 
to indemnify, and they do by these present indemnify, and will at all 
times hereafter indemnify, save, defend and Keep harmless the said 
Home Insurance Company of and from the claims of the said James 
T. Campbell, and of all other persons claiming or to claim the said 
moneys so paid by said insurance company to said sheriff, and of and 
from all costs, damages and expenses that shall or may happen or 
arise therefrom. It will be seen that the question is whether the 
word “claims” as used in the bond was intended to include such only 
as were valid, and which were in fact enforced by legal proceedings, 
or was intended to embrace such as were asserted by legal proceed- 
ings, causing necessary expenditures in the defense although ultimate- 
ly adjudged invalid. 

In Lawrence vs. Miller, 2 Comst., 245, Gardiner, J., says: “The 
_ ordinary signification of claim is that of a right or title, actual or sup- 
posed, to a debt, privileges or other thing in the possession of an- 
other.” F 

I think that this is the general understanding of the word. When 
one says that another claims to be the owner of a farm, or other prop- 
erty in the possession of the speaker, no one understands him as ad- 
mitting that he has a valid title thereto. It can hardly be supposed 
that one would ever indemnify another against the claim of a third 
which he knew to be valid, and which in all probability would be 
successfully prosecuted. Indemnities are usually taken for protection 
against claims more or less doubtful, and such as there isan expecta- 
tion of successfully resisting; and where they are. so resisted by the 
necessary expenditure of money by the party receiving the indemni- 
ty, to hold it not within the condition of the bond for this reason 
would defeat the very object of the parties to the instrument. 

In Chamberlain vs. Beller, 18 N.. Y., 115, the court held, after 
determining that the bond was valid, that a recovery could be had for 
money expended by the obligee in a successful defense against the 
claim made. My conclusion is that the claim made by Campbell was 
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embraced in the condition of the bond. This brings us to the in- 
quiry, whether the bond was void for want of consideration. 

At common law the seal of the obligors was conclusive evidence of 
a sufficient consideration. This in case of actions upon sealed instru- 
ments and set-offs founded thereon has been changed by statute. 2 R. 
S., 406, sec. 77. By this the seal is made presumptive evidence only 
of a sufficient consideration. The obligor under this statute has the 
right to avoid the instrument if he can, by showing that there was no 
sufficient consideration for the contract, but the onus is upon him 
to establish this. 

From the facts agreéd upon, it appears that the proceedings in the 
action brought by the Carolins against Campbell had been regularly 
prosecuted to judgment. That the debt from the insurance company 
had been regularly attached. That the sheriff, having an execution 
against Campbell, demanded payment of the debt from the company 
that he might apply the proceeds upon the execution. That there was 
no dispute as to the debt. The case states in substance that there 
was no other consideration for the bond than forbearance to defend 
an action for the recovery of the attached debt, and the payment with- 
out suit or delay by the company of so much thereof as would satisfy 
the judgment, and that immediately upon the execution and delivery 
of said bond, under the facts stated in the case, the sheriff had a right 
of, and it was his duty to prosecute an action for the recovery from the 
company of this debt it owed to Campbell. Against such action the 
company had no defense, unless some other person had a claim to 
the money valid as against the attachment. 

The voluntary performance of a legal obligation, as to the validity 
of which there is no doubt, will not constitute a sufficient considera- 
tion for a contract. By such performance can either party be legally 
supposed to have derived any benefit or sustained any injury? Mc- 
Donald vs. Wilson, 2 Cowen, 139; Crosby vs. Ward, 6 N. Y., 369. 
But if the obligation or right be doubtful, a waiver of the right to 
contest it eonstitutes such consideration. Russell vs. Cook, 3 Hill, 
504; Seaman vs. Seaman, 12 Wend., 381; Palmer vs. North, 35 Barb., 
382. The bond is made an exhibit in and constitutes a part of the 
case. It recites that said moneys are or may be claimed by parties 
other than Campbell, and then indemnifies the defendant against 
such claims as well as any that might be made by Campbell. Now 
it does not appear that it was at that time known that no such valid 
claim to the money existed. Whether so or not was probably regard- 
ed as doubtful. If there were any the defendant could interpose 
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them as a defense to the action. It waived this right as a considera- 
tion for the bond. 

But it may be said by the counsel for the defendants that it does not 
appear affirmatively that any such doubtful claims were made or 
apprehended. The answer to this is, that the seal presumptively 
proves a consideration. The onus was upon the defendants to 
show that there was none. It was upon them therefore to show that 
there were no such claims, and not upon the plaintiff to establish the 
contrary. This they have failed to do. They are therefore liable 
upon the bond for the money necessarily expended by the plaintiff in 
defending the action of Campbell, not exceeding the penalty of the 
bond. ‘ , 

The judgment of the Supreme Court must be reversed and judg- 
ment given for the plaintiff with costs, the amount to be fixed by the 
Supreme Court. 

All concur but ALLEN and Fotarr, JJ., who dissent. Cxurcu, Ch. J., 
absent. 


COURT OF APPEALS OF NEW YORK. 


JOHN G. PARKER, er at., Respondents, 
ws. 


THE ARCTIC FIRE INS. CO., Appellant.* 


A’policy provision that any change in the risk not made known to the company 
and indorsed on the policy should avoid the insurance, and a further provision 
that no agreement unless so indorsed shall be construed as a waiver of the 
conditions, does not require permission to be indorsed for the addition of steam 
power communicated from a separate building which does not increase the 
risk. 


Anprews, J. 


The judges on the trial found that the defendant was notified be- 
fore the renewal of the policy that steam power had been introduced 


* Decision rendered Nov. 10, 1874. 
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into the mill, and consented to continue the insurance after notice of 
the change, and thereupon the plaintiffs paid the premium for ano- 
ther year and received a renewal certificate from the company. The 
fact of notice was denied by the defendant, but there is evidence 
tending to support the conclusion of the judge upon that question. 

The policy contained a provision that in case of any change in the 
risk not made known to the company by the assured at the time of 
renewal, and indorsed thereon in writing, the policy and the renewal 
“shall be null and void,” and the further provision that no agree- 
ment unless indorsed on the policy shall be construed as a waiver of 
any of the conditions therein. It is claimed by the defendant that 
the parties have by their contract made an indorsement on the policy 
the only competent evidence of notice where there has been a change 
of risk, and that in the absence of such an indorsement the condi- 
tion attaches and the contract of renewal is void. We do not think 
that this question arises in the case, in view of the further fact found 
by the judge, that the steam power was so annexed to the mill that 
the risk was not thereby increased. The evidence was that the boiler 
and engine were placed ina safe building, detached from the mill, 
and that the connection between the engines and the mill was by a 
shaft passing through a window, and that the wall of the mill oppo- 
site the engine-house was of stone two and a half feet in thickness. 
This evidence authorized the finding that the annexation of the steam 
power did not increase the risk. If there was no increase of hazard 
by reason of the annexation of the steam power there was no change 
of risk within the meaning of the policy, and no notice was required 
to be given. The object of the provision requiring notice where the 
risk has been changed, is to enable the company to act intelligently 
upon the application for the renewal of the policy. If the risk was 
not increased by changes in the condition of the property, the com- 
pany had no interest in showing the fact that they had been made. 
If notice of change was not given, the assured would lose the benefit 
of the contract if it turned out that therisk was increased thereby. 

Upon the ground that the provision as to notice did not, upon the 
facts found, apply to this case, and without passing upon the other 
question argued, we are of opinion that the judgment should be af- 
firmed. 

All concur. 





° 


Hadley vs. New Hampshire Fire Ins. Co. 


NEW HAMPSHIRE SUPREME COURT. 


Marcu, 1875. 


HADLEY 
US. 
NEW HAMPSHIRE FIRE INS. CO.* 


The plaintiff, interested as mortgagee, obtained the policy in suit in the name of 
the general owner, with his consent, paying the premium himself; and the 
policy being made payable to him in case of loss to the extent of his mortgage 
interest, the whole amount of insurance being less than his mortgage debt, it 
was held, that he might maintain an action in his own name to recover the full 
amount. 

Just before obtaining this policy, the plaintiff had two policies,-—one in the Mar- 
ket company, which company-had stopped payment, and one in the North 
American company. On receiving notice from the agent that the Market com- 
pany had stopped, he surrendered his policy to him to be canceled, and re- 
ceived back the unexpired premium. The policy was returned by the agent 
to the company to be canceled, und nothing more was heard from. it. Held, 
that this policy must be considered to have been canceled at the time it was 
so surrendered. 

When the policy in suit was obtained, the agent of the defendant company knew 
all about the circumstances, undertook to procure the insurance, and do every- 
thing which was right. He afterward delivered the policy to the plaintiff, who, 
relying on the agent, accepted it and paid the premium. In an action on the 
policy, hvld, that the company was estopped to deny that the fact of the exist- 
ence of the insurance in the North American company had been indorsed upon 
the policy agreeably to the terms of one of the conditions in the same. 


The North American company having shortly afterward failed, the plaintiff procured 
from the defendant’s agent another policy, in the Germania company, of which he 
was also agent,—and placed the policy in suitin his hands. The agent knew 
all the circumstances of the various insurances, but did not cause the compa- 
ny’s consent to the second insurance to be indorsed. Held, that these facts 
were evidence from which the jury might find that the defendants had waived 
the condition in the policy requiring their assent to such further insurance, 
and this notwithstanding the defendant company had no other knowledge of 
these circumstances than the knowledge of the agent, which was held to be the 
knowledge of the company. 

The defendants contending that the property was misdescribed in the application, 
but it appearing that the agent knew all the circumstances on which the des- 
cription depended—Held, that the knowledge of the agent was the knowledge 


®* From advanced sheets of 55 N. H. Reports. 
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of the defendants, and’ that in the absence of collusion the company were 
bound by the agent’s representation. ; 


The plaintiff, having purchased a mortgage of the furniture and personal pny 
in the house without the general owners’ consent, took possession of the same, 
made preparations for Selling it in the house, and exhibited it to persons de- 
sirous of purchasing. The court instructed the jury that if this were done in 
good faith and by an innocent mistake, the plaintiff would be protected by the 
provisions of Gen. Stats., ch. 157, sec. 2 ; but the court having also instructed 
them that the amount insured ought to have been diminished as much as the 
premium ought to have been increased on account of such increased risk, in- 
stead of in the same proportion—Held, that, whether the statute were rightly 
applied or not, this was erroneous. 


The foreclosure of the plaintiff's mortgage having been effected after the fire and 
before the commencement of the action—Held, that this did not prevent the 
plaintiff from maintaining his action for the amount remaining due on his 
mortgage. 


Assumpsit, by William S. Hadley against the New Hampshire Fire 
Insurance Company, upon a policy of insurance. It appeared that 
the plaintiff procured the’insurance and paid the premium. He testi- 
fied that he procured the policy with the consent of Mr. Philbrick, 
the owner of the property insured, but the defendants claimed that 
the policy was procured without the knowledge or consent of said 
‘Philbrick. 

It appeared that the house was insured for the benefit of the plain- 
tiff in the Market Insurance Company for $4,000, and in the North 
American Insurance Company for $1000, at the time of the great 
Chicago fire, in October, 1871. A. F. Craig was the agent at Ports- 
mouth of both said companies. Just before the date of the policy 
in suit, Mr. Craig, by the direction of the Market company, notified 
the plaintiff that they had suspended, and if he wished to be protected 
he must get insured elsewhere. The plaintiff immediately negotiated 
with J. M. Davis, agent of the defendant company at Portsmouth, and 
procured from him the policy in suit as a substitute for the Market 
policy, which it was understood by the plaintiff and’ Davis was to be 
canceled. At the time Davis issued the policy in suit, he had full 
knowledge of the facts as they existed in regard to the Market policy 
and the North American policy. The Market policy was, on October 
14, 1871, delivered by the plaintiff, Mr. Craig, for cancellation, who, 
about the last. of October, 1871, returned it to the Market company to 
be canceled. Whether this policy was ever actually canceled at the 
office of the Market company did not appear. The unexpired premium 
was allowed by Mr. Craig to Mr. Philbrick, upon a claim he had 
against Philbrick. At some time during the latter part of October, 
1871, Mr. Craig, by direction of the North American company, noti- 
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fied the plaintiff that the company also had suspended, and recom- 
mended him to get insured elsewhere : and he immediately applied 
to Mr. Davis, informed him of this, at the same time leaving the 
policy in suit in Davis’s hands, and procured from him a policy in 
the Germania Insurance Company for $1,000, as a substitute for 
the North American policy, which it was understood by the plain- 
tiff and Davis was to be canceled ; but the plaintiff kept the North 
American policy fin his possession until after the property insured 
was destroyed by fire on January 10, 1872. He testified that at 
the time of procuring the Germania policy he intended to have the 
North American policy canceled, but by accident neglected to at- 
tend to it, and that at the time of the fire he supposed it had been 
returned and canceled. Mr. Craig also testified that at the time 
of the fire he supposed it had been returned to the North Ameri- 
can company and canceled. The plaintiff testified that he had 
made no claim on the Market company or the North American 
company on account of the fire. It did not appear that Mr. Davis 
had any notice, at any time before the fire, that there had been 
+ any neglect to return the North American policy for cancellation, 
nor that the defendant company had any notice of the Market, the 
North American, or the Germania policy, except by reason of the 
knowledge which Mr. Davis had, as hereinbefore stated. No indorse- 
ment of either prior or subsequent insurance was ever made on the 
policy in suit. The plaintiff testified that he did not read the con- 
ditions in the policy in suit at any time previous to the fire, nor know 
that it contained such conditions. There was no evidence that Mr. 
Davis had any express authority from the company to waive any of the 
conditions or stipulations in the policy. The house insured was a 
large house, built for and occupied as a seaside hotel and boarding- 
house for summer business, with accommodations for from seventy-five 
to one hundred guests. The testimony of the defendants tended strong- 
ly to show that the risk would have been rejected as soon as it reached 
the office of the company if the property had been truly described, 
but it was not disputed that Mr. Davis had full knowledge of all the 
circumstances relating to its situation and occupancy. The property 
was in fact not occupied as a hotel or boarding-house during the con- 
tinuance of the policy in suit. The defendants’ secretary testified that 
he had the management of the company as to the character of the 
risks to be taken, and that he, a short time previous to said October 14, 
directed Davis not to insure any seaside hotels. The testimony of the 
secretary tended to show that the officers of the company, at the time 
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this insurance was effected, understood the profits of seaside hotels 
and boarding-houses to be dependent on various contingencies, and 
that when unprofitable they were quite liable to burn after the season 
for boarding had passed, and while only occupied as dwelling-houses, 
and that the company for that reason considered the risk as great, and 
intended to require as high rates during the remainder of the year, as 
during the boarding season, and, as a general rule, did not intend to 
insure seaside hotels at any rate whatever. 

The defendants claimed that Mr. Davis informed the plaintiff at the 
time the insurance was effected that he had no authority to insure sea- 
side hotels in the defendant company, and that in fact there was a 
collusion between Davis and Hadley to misdescribe the house as a 
dwelling-house, in order to mislead the company and avoid a rejection 
of the risk, or procure it to be taken at a low rate. It appeared that 
the premium paid by the plaintiff upon the policy in suit was much 
more than the ordinary rate of the defendant company for insuring 
dwelling-houses, though much less than the ordinary rate for insuring 
seaside hotels. It appeared that the interest of the plaintiff was by 
virtue of two mortgages of the insured property from Thomas H. Phil- 
brick to him, one for $5,800, dated January 23, 1871, and the other 
for $235, dated January 28, 1871, and that the plaintiff took peaceable 
possession for the purpose of foreclosure, on January 30, 1871, and 
immediately leased thesproperty to Philbrick, who remained in pos- 
session as tenant of the plaintiff until the fire. 

At the close of the plaintiff’s testimony the defendants moved forja 
nonsuit, because it appeared in evidence that the policy was in 
Philbrick’s name, payable to Hadley in case of loss to the extent of 
his claim as mortgagee, and when this suit was brought the mort- 
gage had been foreclosed, and Hadley had no interest as mortgagee, 
but was the absolute owner ; also, because by the express terms of 
the contract the policy is made void if the assured shall have or 
hereafter make any other insurance on the property hereby insured 
without consent of this company written on the policy. The court 
denied this motion, and the defendants excepted. 

It was proved and not denied that after the delivery of the policy 
in suit to the plaintiff, he, without the consent or knowledge of Phil- 
brick, the owner and occupant of the house insured, bought up a 
chattel mortgage on said Philbrick’s household furniture, situated in 
said house, for between $700 and $800, and took an assignment of 
an insurance policy thereon for $2,000 ; and that ten or twelve days 
before the loss he took possession of said household furniture, held 
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the same by a keeper until the fire, advertised it for sal2 at auction, 
allowed said furniture to be examined by strangers, and had the 
same packed in lots for sale ;—all of which was without the con- 
sent or knowledge of the defendant company or their agents. There 
was no other evidence of any increase of the risk after the date of 
the policy. 

The defendants asked the court to instruct the jury as follows : 
1. That the Market policy for $4,000 and the North American policy 
for $1,000 were outstanding and subsisting, there being no evidence 
that they were surrendered to the companies, or that the premium or 
any portion of it had been returned to the assured. 2. That, there 
being no written consent upon the policy in suit to any prior or sub- 
sequent insurance, as required by the terms of the contract, and‘it 
appearing that there was both prior and subsequent insurance, the 
policy is void, and the plaintiff cannot’ recover. 3, That over-insur- 
ance, known to be so by the insured, and not known by the company, 
is of itself a fraud upon the company, and such a misrepresentation 
of a material fact that it avoids the policy. 4. That the stipulation 
in the contract, that prior and subsequent insurance should be 
assented to by the company by indorsement upon the policy, being 
designed to prevent over-insurance, could not be waived by an agent 
who had not been expressly authorized by the company to do so. 
The court did not give these instructions, and the defendants ex- 
cepted. . 

The court instructed the jury as follows : 1. That the house not bein 
occupied asa hotel in the winter season and during the term covered by 
the insurance, it is for the jury to say whether it was properly described 
in the policy as a dwelling-house. 2. That even if the house was 
misdescribed in the poliey, yet if Davis, the agent, supposed that it 
could be so considered because unoccupied as a hotel during the term 
of the policy, or if he gave Hadley so to understand for the purpose 
of obtaining the premium, or for any other purpose, and there was no 
fraud on the part of Hadley, then this policy is good in this respect, 
although the company had no notice of the character of the house ; and 
that if Davis or Hadley, without any fraudulent intent, mistook in 
this matter, the mistake is covered by our statute. 3. That the know- 
ledge of the agent in this behalf was the knowledge of the company, 
and that if Davis knew the character of the house, this policy is valid 
in this respect, unless the jury find a fraudulent conspiracy between 
Hadley and Davis to deceive the company by misdescribing the prop- 
erty. 4. That the jury may consider the rate of premium paid, with the 
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other circumstances in the case, as tending to show actual knowledge 
on the part of the company that this was not a common private dwell- 
ing-house. 5. That there is evidence in the case from which the jury 
may find that the company waived the stipulations in the policy that 
either prior or subsequent insurance should avoid it, unless the consent 
of the company thereto was written on the policy. 6. That neither the 
prior nor the subsequent insurance, nor both, would avoid the policy, 
if Davis knew of and consented to such prior and subsequent insurance, 
but, by reason of the knowledge and consent of Davis, the jury are 
authorized to find a waiver, on the part of the company, of the condi- 
tions in the policy in regard to double insurance. 7. That if Davis had 
notice of the prior and subsequent insurance, it was notice to the com- 
pany ; and if Davis had an opportunity to indorse such insurance on 
the policy, or to send it to the company for such indorsement, the jury 
are authorized to consider this'a waiver on the part of the company. 
8. That if the plaintiff relied upon Davis to make such indorsements 
upon his policy as were required, and he, having knowledge of the prior 
and subsequent policies, and an opportunity to make such indorse- 
ments or procure them to be made, neglected to make them or procure 
them to be made, the jury may consider this a waiver by the company 
of this requirement of a written indorsement. 9. That if Hadley did 
not know that it was necessary to have such written indorsement upon 
his policy, and was in no fault for not knowing it, and neglected for 
that reason to have it done, it was a mistake which is covered by our 
statute. 10. That if the plaintiff, acting in good faith, and without 
any fraudulent purpose, by mistake and oversight neglected to return 
the North American policy to be canceled, this does not avoid the 
policy in suit, although Mr. Davis supposed the North American po- 
licy was to be immediately canceled, and had no knowledge, pre- 
vious to the fire, that the plaintiff had neglected to have it canceled. 
11. That if the risk on the property insured was materially increased 
by the act of the plaintiff in taking possession of the mortgaged per- 
sonal property and making preparations to sell it, without the know- 
ledge of the defendant company or its agent, before the fire, yet if the 
plaintiff acted in good faith, and without any intent to defraud or de- 
ceive the company, then this constitutes a mistake on the part of the 
plaintiff, which is covered by our statute, and does not avoid the 
policy, but the defendant is entitled to a reduction to the extent that 
an increased premium ought to have been paid in consequence of 
such increased risk. 12. That if the jury find that the risk was thus 
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increased, and that the policy was not avoided on any other ground, 
they must determine how much increased premium ought to have 
been paid in consequence of such increased risk, and deduct that 
sum from the amount for which they find that the defendants would 
otherwise be liable. To the foregoing instructions the defendants 
excepted. 

The court, among other instructions which were not excepted to, 
also gave to the jury the following: 1. That there was no evidence in 
the case which authorized them to find that the North Ameriean policy 
was canceled previous to the fire, and therefore that it was a subsist- 
ing policy for $1,000 at the time of the fire, making, with the Germania 
policy for $1,000, other insurance to the amount of $2,000 on the 
house, and that if the defendant company is liable, it is liable only for 
thirty-eight forty-eighths of the value of the house and for the full 
value of the barn, not exceeding however the amount insured on each. 
2. That if the jury are satisfied that Davis had no authority to make 
insurance on this house, and knew he had none, and concealed the fact 
from the company that it was a summer hotel, knowing that if the 
company had knowledge of this fact it would not take the risk, and are 
also satisfied that Hadley knew or had reason to know that Davis could 
not insure the property without violating his instructions, and that the 
company would not consent to insure it if it should be truly described, 
then the making of this policy was a fraud upon the company, and the 
acceptance of it on the part of Hadley made him a party to the fraud, 
and he cannot recover in this suit. 3, That if Davis, knowing he had 
no authority to insure this property, concealed the fact from the com- 
pany that it was a summer hotel, in order to effect an insurance at 
less than hotel rates, and Hadley knew this purpose for which it was 
insured as a dwelling-house, then the act of Davis was a fraud upon 
the company, to which Hadley was a party, and he cannot recover. 
4, That if the jury find that there was collusion between Hadley and 
the agent in effecting this insurance, and any fact material to the 
risk was concealed from the company by the agent, of which Hadley 
had knowledge, it was a fraud upon the company that avoids the 
policy. 

The jury found a verdict for the plaintiff. The defendants moved 
for a new trial, and the questions arising on that motion were re- 
served. 


Frink and Harcn, for Plaintiff. 
Brieas & Husz, Marston and Burren, for the Defendants. 
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Cusuina, C. J.* 

The first question which arose at the trial was on the motion for a 
nonsuit. The first reason assigned was the fact that after the fire 
the foreclosure of the mortgage had been completed, and therefore 
the plaintiff had no longer any interest as mortgagee. It seems to 
me to be plain enough that the plaintiff’s rights in this regard were 
fixed when the property was destroyed by fire. I do not see how the 
foreclosure of the mortgage could in any way have operated to defeat 
the plaintiff’s right to recover the amount which remained due on 
the mortgage. 

It is true that by our law the foreclosure of the mortgage is prima 
facie payment of the mortgage debt, and if the objection had been 
made in this form it would have compelled the plaintiff to go forward, 
and, by showing the value of the property which remained after the 
fire, show the amount of his debt still remaining unpaid. This being 
an objection which might have been removed by evidence if seasonably 
taken, must be considered as waived, and this branch of the motion 
was rightly overruled. The other branch was also rightly overruled 
as will be shown hereafter. 

The first instruction requested by the defendants, and the instruc- 
tions actually given on the same subject, may be considered together. 

The case shows that at the time of the making of the policy in suit 
it was not intended that the North American policy should be can- 
celed. It was not until a fortnight after the making of this policy 
that the plaintiff got notice that the North American company - had 
suspended, and, on taking out the Germania policy, agreed that the 
North American policy should be canceled. It would be difficult, I 
think, according to the ordinary rules‘of evidence, to prove an agree- 
ment to waive that condition previous to, or at the time of, making 
the policy with the condition in it ; but I think that it was the duty 
of the agent to cause the proper indorsement to be made on the 
policy at the time it was issued, and he not having done so, and the 
plaintiff having paid his premium and taken his policy relying upon 
this, that the defendant company would be estopped from taking the 
objection ; so that practically the result is the same, and there would 
be no reason to disturb the verdict for this cause. 

If these views are correct, the portion of the charge numbered ten 
is, in this particular, immaterial. 

So far, then, the instructions of the court to the jury were well 


*{SmiTH, J., having been of counsel, did not sit. 
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enough, and the second branch of the motion for a nonsuit is also 
disposed of. i 

The evidence tended clearly to show that it was agreed that the 
Market policy was canceled, and that it was canceled. The term 
cancel is, I think, often used as equivalent to destroy, or put an end to, 
and probably is not often understood by parties who use it as meaning 
the actual erasure of a writing, or the destruction of the paper on 
which it is written. I cannot doubt, when the policy was surrendered 
to the agent, and the unused premium restored to the insured for the 
purpose of putting an end to the policy, that an end was put to it, 
unless it should appear that the agent assuming to do this had not - 
the necessary authority. All we know from the case is, that he re- 
turned the policy to the company, and that nothing more was heard 
of it. The request of the defendants on this point was rightly denied. 

The instructions numbered five, six, seven, and eight—so far as re- 
lated to subsequent insurance, on the authority of Clark vs. Ins. Co., 
40 N. H., 333 ; Barnes vs. Ins. Co., 45 N. H., 28, 24; and Pierce vs. 
Ins. Co., 50 N. H., 297—were, as to the necessity of indorsing the ex- 
istence of the Germania policy cn the policy in suit, entirely correct. 
On the authority of Marshall vs. Ins. Co., 27 N. H., 164; and Camp- 
bell vs. Ins. Co., 37 N. H., 35, and secs. 2 and 3, ch. 157, Gen. Stats., 
I think that the instructions numbered one, two, three, and four were 
substantially correct, with this exception,—that in so far as section 2 
is relied on to prevent the consequences of a mistake, inasmuch as 
the evidence tended strongly to show that if the character of the 
house and circumstances connected with it had been made known to 
the secretary of the company the premium would have been much 
larger, the jury should have been instructed that if they found the 
premium would have been larger were it not for this mistake, the 
amount of insurance should be proportionally diminished,—that is, 
as I understand, the amount insured should be reduced to such a 
sum as the amount of premium actually paid would purchase. For 
example : if there was an insurance of $1,000 at one per cent., which 
but for an innocent mistake in the application would have been two 
per cent., the insurance must be reduced from $1,000 to $500. I 
think this a material error in the charge. 

As the case finds that the agent, Davis, had full knowledge of all 
the circumstances about the occupation of the house, and as the 
agent’s knowledge is to be taken as the defendants’ knowledge, the 
Instructions Lumbered three and tour seem to be immaterial. 

The instructions requested by the defendants, numbered two and 
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three, have been sufficiently disposed of in considering the instruc- 
tions actually given. 

The case does not show that any evidence was offered tending to 
prove over-insurance, so that the requested instruction numbered 
four was uncalled for. 

It is not necessary to determine whether the statute,—Gen. Stats., 
ch. 157, sec. 2,—was rightly applied in the instructions numbered 
eleven and twelve, as the instruction in regard to the deduction to be 
made in the amount insured appears to have been erroneous. The 
instruction was, that the jury should deduct the amount by which the 
premium ought to have been increased from the amount of insurance. 
If, for instance, the jury had found that the premium should have 
been increased one dollar, they would by this rule have deducted 
one dollar from the amount insured, whereas, in this case the amount 
of insurance should be reduced by 1-21 part, which would have been 
nearly $200, viz., $190.48. 

It is suggested in the plaintiff’s argument, that, as the verdict 
shows that the jury made no deduction, the mistake in the charge 
could have done no harm, but I am not satisfied that the result would 
have been such if the jury had been made to understand how largely 
the amount insured would have been reduced by a small increase in 
the amount of premium. 

The defendants’ counsel in his brief take the position that the ac- 
tion cannot be maintained in the name of the present plaintiff, but I 
cannot find in the case any evidence that such position was taken at 
the trial, and it must therefore be considered as waived. 

In the case of Chamberlain vs. Insurance Company, post, decided 
at this (March) term, it is held in a similar case that the action was 
rightly brought. 

For the error in instructions eleven and twelve, the verdict must be 
set aside. 


Lapp, J.—The instruction as to the deduction to be made in case the 
jury should think the risk was increased, was clearly and confessedly 
wrong, inasmuch as they were directed to deduct the amount they 
thought the premium ought to have been increased, instead of a sum 
proportionate to their estimate of the increase of the risk. But it is 
said the verdict shows conclusively that this erroneous rule was not 
used by the jury in assessing the damages, because they gave the full 
amount of the policy ; that no deduction whatever being made, it is 
certain the rule was not applied ; and therefore the defendants were 
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not prejudiced, and the verdict should not be set aside. If we were 
dealing with a pure matter of mathematics, this would be so, undoubt- 
edly. But when we observe that the instruction, in its practical appli- 
cation, required the jury to deduct only one dollar where they should 
have deducted about two hundred, it seems to me impossible to say 
that the defendants were not prejudiced. It is not difficult to suppose 
that a jury might consider one dollar or five dollars as too trifling a 
sum to be deducted from a verdict of four thousand dollars, when, had 
they understvod the practical effect to be a deduction of two hundred 
or one thousand dollars, they might have regarded the matter in quite 
a different light. Upon this ground I am of opinion that the verdict 
should be set aside, without inquiring whether the mistake, if there 
was one, comes within the scope and application of Gen. Stats., ch. 
157, sec. 2, or not. 


Foster, C. J., C. C.—I entirely concur in all the views expressed by 
’ my learned brethren, suggesting, as they have done, that it becomes 
unnecessary to consider the question of the applicability of ch. 157, 
sec. 1, Gen. Stats., to the present case ; but, for a consideration of 
that matter, I refer to my opinion in Chamberlain vs. New Hampshire 
Fire Insurance Company, post. 

Verdict set aside and a new trial granted. 





SUPREME COURT OF NEW HAMPSHIRE. 


Marcu Term, 1875. 


WHITTIER 
vs. 


THE HARTFORD FIRE INS. CO.* 


A citizen of this State brought an action in the Supreme Court of this State against 
a corporation created by the legislature of the State of Connecticut, and having 
its principal place of business in the latter State. A trial was had before a jury, 
who returned a verdict for the plaintiff. Exceptions taken to certain rulings 
of the court by the defendants were transferred to the full bench, and over- 
ruled, and judgment was rendered for the plaintiff on the verdict. The defen- 
dants then sued out a writ of review, and at the September term, 1874, filed a 
petition for the removal of said action to the Circuit Court of the United States 
for the district of New Hampshire. Held, that under the third clause of sec. 
639 of the Rev. Stats. of the United States, providing for the removal of a cause 
from a State Court to the Circuit Court of the United States upon petition filed 
‘‘at any time before the trial or final hearing of the cause,” such a petition 
cannot be filed after one trial has been had by the parties, although the action 
is one where review will lie.t 


This is an action of review of an action of assumpsit, brought by 
Charles C. Whittier (defendant in review) against the Hartford Fire 
Insurance Company (plaintiff in review), upon a policy of insurance 
issued by the defendants. 

The original action was tried by the jury, and on the trial exceptions 


* From advanced sheets of 55 N. H? Reports. 

+ But it would seem that under the construction put by some courts, eminent for learning 
and ability, upon the act of Congress of March 3, 1875, State courts no longer have any authority 
to pass upon the question of removal, or even to consider the sufficiency of the petition or bond, 
etc. The act provides as follows: 

“Sec. 2. That any suit of a civil nature, at law or equity, now pending or‘hereafter brought in 
any State court where the matter in dispute exceeds, exclusive of costs, the sum or value of five 
hundred dollars, and arising under the constitution or laws of the United States, or treaties 
made or which shall be made under their authority, or in which the United States shalt be plain, 
tiff or petitioner, or in which there shall be a controversy between citizens of different States, 
or a controversy between citizens of the same State claiming lands under grants of different 
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were taken to the rulings of the court, and the case was reserved. 
These exceptions were overruled, and at the March term, 1874, of the 
Supreme Judicial Court for said county, judgment was rendered for 
the plaintiff. The defendants then sued out their writ of review, 
which is dated May 2, 1874, and was entered at the September term, 
1874, of this court. On the first day of this term the plaintiffs in 
review filed their petition for a removal of said action to the next 
term of the United States Cireuit Court under the act of Congress 
passed in 1866, as amended by the act of 1867. In their petition 
they allege that “ they are plaintiffs in review; that they are a corpora- 
tion duly established by the laws of the State of Connecticut, and a 
citizen of said State; that the said Whittier, the defendant in review, 
is a citizen of the State of New Hampshire, and that said parties to 
said writ are so described in said writ of review, and that the amount in 
controversy exceeds the sum of five hundred dollars, exclusive of 
costs.” This petition is signed by the plaintiffs in review by their 
secretary. There is also filed the affidavit of the secretary verifying 
the facts stated in the petition, and also stating that “he has reason 


States, or a controversy between citizens of a State and foreign States, citizens or subjects, 
either party may remove said suit into the Circuit Court of the United States for the proper 
district ; and when in any suit mentioned in this section there shall be a controversy which is 
wholly between citizens of different States, and which can be fully determined as between them, 
then either one or more of the plaintiffs or defendants actually interested in such controversy 
may remove said suit into the Circuit Court of the United for the proper district.” 

*« Sec. 4. That when any suit shall be removed from a State Court toa Circuit Court of the United 
States, any attachment or sequestration of the goods or estate of the defendant had in such suit 
in the State court shall hold the goods or estate so attached or sequestered to answer the fina 
judgment or decree in the same manner as by law they would have been held to answer final 
judgment or decree had it been rendered by the court in which such suit was commenced ; and 
all bonds, undertakings, or security given by either party in such suit prior to its removal shall 
remain valid and effectual, notwithstanding said removal ; and all injunctions, orders, and other 
proceedings had in such suit prior to its removal shall remain in fnll force and effect until dis- 
solved or modified by the court to which such suit shall be removed.” 

“Sec. 6. That the Circuit Court of the United States shall, in all suits removed under the 
provisions of this act, proceed therein as if the suit had been originally commenced in said Cir- 
cuit Court, and the same proceedings had been taken in such suit in said Circuit Court as shall 
have been had therein in said State court prior to its removal.” 

The record of removal need not be certified by the judge, and the petition for removal need 
not be verified by affidavit. The act of 1875 for the first time expressly authorized the petition 
and bond to be filed out of term-time. We think it was to prevent the State Court from pro- 
ceeding further in the case after the proper papers were filed in the suit with the clerk. It is 
said there must be a power in the State court to determine whether the petition and bond are 
sufficient, and whether the cause is removable under the statute. It is true that the party seek 
ing the removal of the cause must be entitled to the same, but we think that the statute did 
not intend to permit the State court to judge in such a case as this’ whether a proper case 
was made ; that was one of the difficulties under the former statutes. This statute gives the 
power to the Federal court, the right to determine whether the cause is properly removable. 
DruMmmonD, J., in Osgood vs. The Chicago, Danville & Vincennes R. R. C. See Chicago Legal 


News, April 17, 1875. REPORTER. 
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to believe and does believe that from prejudice and local influence 
the said defendant company will not be able to obtain justice in the 
Circuit Court for the State of New Hampshire.” They also file a 
sufficient bond, as required by said act of Congress. 

The court pro forma denied the prayer of the petition, to which the 
plaintiffs in review excepted. 

The questions arising upon the foregoing case were transferred to 
this court for determination. 


Mvueripex (with whom were Pixe & Biopaerr), for the Plaintiff’ in 
Review. 
Wutrerte (with whom was Barnarp), for the Defendant in Review. 


Smiru, J. 

This is a petition to remove this cause to the Circuit Court of the 
United States for the district of New Hampshire, under the act of 
Congress passed March 2, 1867 (as claimed by the petitioner.) The 
enactment of the Revised Statutes of the United States, which were 
approved June 22, 1874, operated to repeal the judiciary act of 1789, 
and the acts of 1866 and 1867 regulating the removal of actions from 
a State to a Federal court. Under the act of 1866 an action within 
its provisions might be removed into the Circuit Court of the United 
States upon petition filed “at any time before the trial or final hear- 
ing of the cause.” Under the act of 1867 an action within its provis- 
ions might be removed into the Circuit Court of the United States 
upon petition filed “at any time before the final hearing or trial of 
the suit.” The difference between these two acts in this respect is 
marked and distinct. 

We have been cited by the plaintiffs in review to the case of Insur- 
ance Company vs. Dunn, 19 Wall., 214, [4 Ins. Law Jour., 57,] de- 
cided October term, 1873, in the Supreme Court of the United States, 
which their counsel claims is an authority directly in point in favor 
of granting this petition. That would be so, provided there had been 
no change in the statute in the particular above noticed. It becomes 
important then to inquire whether Congress, in enacting the Revised 
Statutes, has made any change in this respect. 

Section 639 contains the provisions of the judiciary act of 1789, 
and of the acts of 1866 and 1867, relating to the removal of actions 
from the State to the Federal courts. In examining to ascertain 
whether the act of 1867 has been changed in the particular above 
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mentioned, we look to the corresponding portion of said section, 
which is the third clause, from which it appears that Congress in re- 
vising the laws has made its legislation uniform in this respect. It 
provides that a petition for removal may be filed “ at any time before 
the trial or final hearing of the suit,” adopting the same language 
that was used in the act of 1866, and to which it still adhered in re- 
enacting that act in the second clause of said section. 

It is apparent to my mind that this change was not the result of 
accident, but was deliberately made to secure uniformity upon the 
subject, in view of the conflicting decisions between the Federal and 
State courts upon this question. Akerly vs. Vilas, 1 Abb., U. S., 284; 
same case, 24 Wis., 165; Johnson vs. Monell, Woolworth, 390; Insur- 
ance Company vs. Dunn, 19 Wall., 214, [4 Ins. Law Jour., 57,] same 
case, Supreme Court of Ohio; Bryant vs. Rich, 106 Mass., 192. 

In Insurance Co. vs. Dunn, 19 Wall., [4 Ins. Law Jour., 66,] Judge 
Swayne says, p. 226: “In the act of Congress of 1866, the language 
used in this connection is ‘at any time before the trial or final hear- 
ing.’ If the difference in the act of 1867 be material, it is fair to pre- 
sume that the change was deliberately made to obviate doubts that 
might possibly have arisen under the former act, and to make the 
latter more comprehensive.” That the court considered that there 
was a substantial difference in the language of the acts of 1866 and 
1867 further appears from the second head note to the case, which 
reads thus: “The language above quoted—‘ at any time before the 
final hearing or trial of the suit ’—of the act of March 2, 1867, is not 
of the same import as the language of the act of July 27, 1866, on the 
same general subject,—‘ at any time before the trial or final hearing.’ 
On the contrary the word ‘ final,’ in the first mentioned act, must be 
taken to apply to the word ‘trial’ as well as to the word ‘hearing.’ 
Accordingly, although a removal was made after a trial on the merits, 
a verdict, a motion for a new trial made and refused, and a judgment 
on the verdict, yet it having been so made in a State where by statute 
the party could still demand, as of right, a second trial—held, that 
such first trial was not a ‘final trial’ within the meaning of the act of 
Congress, the party seeking to remove the case having demanded and 
having got leave to have a second trial under the said statute of the 
State.” 

In Bryant vs. Rich, supra, Gray, J., in delivering the opinion of the 
court, said,—‘“ The words ‘before final hearing’ in the act of Congress 
of 1867 would seem to be equivalent in meaning to the same words— 
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‘trial or final hearing —as transposed in the similar act of 1866, ch. 
288 ; and it is at least doubtful whether a party who has once taken 
the chance of a decision upon the merits by a trial before the jury in 
an action at law, or a hearing before the court in a suit in equity, in 
the State court, can, if the case stands open for a new trial or further 
hearing, remove it into another tribunal. It has been decided by the 
Supreme Court of Wisconsin, in a very able judgment, that he could 
not. Akerly vs. Vilas, 24 Wis., 165.” 

The requirement of the present statute then is, that the petition 
must be filed before “ the trial or final hearing in the suit,” and not 
as formerly, “ before the final hearing or trial of the suit.” That this 
does not mean “ final trial” is, I think, clear from the change that was 
made in the revision of the laws, and seem to be authorized by the 
stress which is put upon the difference in the language of the acts of 
1866 and 1867 by the Supreme Court in Insurance Company vs. Dunn, 
supra. 

The parties in this case have had a trial by jury. The original 
plaintiff recovered a verdict ; the exceptions of the defendant were 
overruled by the full bench, and judgment for the plaintiff was entered 
upon the verdict. The judgment cannot be reversed or otherwise 
affected by a judgment in review. The petitioner’s counsel very truly 
says in his brief,-“ It remains, whatever the result of the review, and 
the party in whose favor it was rendered retains whatever he obtained 
by it: unless reversed by error it must ever stand as the final deter- 
mination and conclusion of the suit which preceded it. Badger vs. 
Gilmore, 37 N. H., 459; Andrews vs. Foster, 42 N. H., 379; Pike vs. 
Pike, 24 N. H., 397. Such a trial answers fully the meaning of the 
term, as used in sec. 639 of the Revised Statutes. In limiting the 
time when a petition for removal must be filed to a period prior to 
such trial, Congress must be deemed to have intended that the party 
who may prevail upon such trial in the State court should not be 
deprived of the fruits of the trial and of the judgment rendered there- 
in at the pleasure of the discontented party. 

It is questionable whether the constitution could have been adopted 
if it had been understood that it conferred on Congress the power to 
pass an act removing an action from a State to a Federal court. In 
Wetherbee vs. Johnson, 14 Mass., 412, it is suid that it has been held 
in the Supreme Court of Virginia “that it never was the intention of 
the constitution of the United States to consider the supreme courts 
of the several States as tribunals inferior to the courts of the United 
States ; or that a privilege was given to defendant who had submitted 
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‘to the jurisdiction of a State court, taken his trial there, and finally 
failed in his defense, to harass his adversary by intercepting the reme- 
dy, which he may have obtained at great expense, and carrying his 
cause to a tribunal whose sessions would be at the seat of the national 
government, perhaps, a thousand miles distant from the place of his 
residence. ” 

The decision is, perhaps, only valuable as showing the understand- 
ing of those who lived in the time of the early history of the republic. 

There are many very strong reasons why, after the parties have 
submitted to one trial in a State court, the cause should not be re- 
moved to another jurisdiction. If it is not “a dangerous interference 
with the independence of the State tribunals,” it tends “ to vex and 
harass the citizen by a multitude of trials,—the last of which would 
be remote from his place of residence, where it would be always diffi- 
cult and sometimes impossible for him to prove the facts upon which 
his cause depended; besides which it infringes one of the most ancient 
and cherished principles of the common law, that the trial of facts 
should be in the vicinage where they happened.” Wetherbee vs. 
Johnson, supra, 420. 

The result of my conclusions is, that the statutes of the United 
States do not authorize the removal of this cause to the Cireuit Court — 
of the United States for this district. The petition therefore should 
be denied. 


Lapp, J. 


I think this petition should be denied. There has been a trial 
of the cause upon its merits in the State court, and a final and irre- 
versible judgment rendered therein. Availing themselves of a right 
conferred by a statute of this State, the defendants have brought a re- 
view; and the cause may now be tried over again here, in accordance 
with the provisions of the statute, which imposes various qualifications 
and conditions upon the exercise of the right. Gen. Stats., ch. 215, 
secs. 10, 11, 12, 18. Unless the cause is to be tried and judgment to 
be rendered in the Federal court on review, the same as though it had 
not been tried before at all, (which I suppose nobody will pretend, ) I 
do not see how it can be tried there at all, unless the Federal court 
will undertake to administer the municipal law of New Hampshire, 
and communicate with the State court for the purpose of ascertaining 
what the final judgment there shall be. But even if this difficulty 
were out of the way, it seems to me the reasons against the construc- 
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tion of the United States statute contended for by the plaintiff in re- 
view are quite strong and controlling. Undoubtedly the language of 
a legislative act ought to be very clear and unequivocal, before a court 
would be warranted in holding that the legislature intended to give 
parties the right to experiment in a State court by going through 
with a full trial of the merits there, and then, if they are not satisfied 
with the result, carry their cause to another court for a retrial of the 
same issues of fact already once settled by the verdict of a jury to 
which they have voluntarily submitted them. Practically it would 
amount to an appeal, and make the State courts inferior to any Fede- 
ral court now in existence, or which may be hereafter created, to which 
it shall be provided that such cause may be removed. The right to a 
retrial in the State court is given by a statute of the State, but that 
statute confers no jurisdiction upon any other tribunal. I fully agree 
with my brother Smith, that the language of this act admits of no 
such construction. 

Further : if such a construction were to be put upon the act, I should 
say that, in its spirit and practical operation it is in direct conflict 
with the seventh article of amendment of the constitution of the 
United States, which declares that “no fact tried by a jury shall be 
otherwise re-examined in any court of the United than according to 
the rules of the common law.” Wetherbee vs. Johnson, 14 Mass., 
412; Bryant vs. Rich, 106 Mass., 180, and cases cited on page 193. 
By the rules of the common law, facts once settled by the verdict of 
a jury cannot be tried again by another jury in the same proceeding. 

The merits of this question have been recently considered by 
the Supreme Judicial Court of Massachusetts in the case of Galpin vs. 
Critchlow, Am. Law. Reg., March, 1874, p. 137, where, after a careful 
examination of the various acts of Congress relating to the subject, it 
was decided that an action cannot be removed from a State court in- 
to the Circuit Court of the United States under the act of Congress 
of 1867, ch. 196, after a trial on the merits, although such a trial re- 
sulted in a disagreement of the jury. With entire respect it may be 
said that, so far as regards the reasons upon which the question 
should be determined, no higher authority can be produced, and I 
fully agree with the reasoning of the learned chief justice in that case, 
and with the conclusion reached by the court. The question, how- 
ever, whether the language of the act of 1867 is equivalent to that 
used in the act of 1866 need not be discussed because of the change 
of phraseology made by the Revised Statutes. 
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Nor is it necessary to inquire how far the case of Insurance Co. vs. 
Dunn, 19 Wall., 214, [4 Ins. Law Jour., 57,] could be regarded as an 
authority in favor of the plaintiff’s contention had no such change in 
phraseology been made. 

In view of the provisions of our statute with respect to reviews, and 
the amendment of the United States constitution referred to, as now 
advised, I should hesitate before ordering a cause removed to the Cir- 
cuit Court of the United States for review, in pursuance of any statnte 
that might be passed by Congress, until such right of removal had 
been determined by the Supreme Court of the United States upon 
error to the judgment of this court. 

Exceptions overruled and petition denied. 

Cusuina, C. J., concurred. 


PENNSYLVANIA SUPREME COURT. 
Error to the District Court of Philadelphia County. 


WASHINGTON LIFE INS. CO. 
vs. 


SCHAIBLE. 


Where the policy is ‘‘in consideration of the statements in the application,” and 
contains a proviso that ‘if such statements are in any respect untrue ” policy 
to be void, the statements in the application are representations, not warranties 
—Admissibility of photograph to prove appearance. 


This was an action of assumpsit brought by Schaible, administrator 
of Eureka Randon, against the Washington Life Ins. Co., on a po- 
licy issued by them upon the life of Eureka Randon. Pleas, non as- 
sumpsit, payment with leave, etc., and a special plea of misrepresenta- 
tion in the application. 


* From Pittsburgh Legal Journal. Decision rendered April 2, 1875. 
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Upon the trial the plaintiff offered in evidence the policy, and the 
application made by Eureka Randon for the same. 

The material parts of the policy were as follows : 

“This policy witnesseth that the Washington Insurance Company, 
in consideration of the representations made to them in the applica- 
tion for this policy, and the sum of $212.80 * * * * do insure the 
life of * * * * Eureka Randon. 

“ This policy is issued and accepted by the assured upon the fol- 
fowing express conditions and agreement. * * * * 

‘ * * * * or, if any of the statements or declarations made in 
the application for this policy, upon the faith of which this policy is 
issued, shall be found in any respect untrue, * * * * then in any and 
every such case the said company shall not be liable for the payment 
of the sum insured, or any part thereof, and this policy shall be null 
and void, and shall cease and determine.” * * * * 

The application contained the following : 

“Has the party consumption, or any disorder, infirmity, or weak- 
ness, tending to impair the constitution? Ans. No.” 

The application continued : “It is hereby declared that the above 
are fair and true answers to the foregoing questions, and it is acknow- 
ledged and agreed by the undersigned that the above statement shall 
form the basis of the contract for insurance, and also that any willful, 
untrue or fraudulent answers, any suppressions of facts in regard to 
the party’s health, etc., will render the policy null and void.” 

The plaintiff then proved the death of the insured, and rested. 

The defendant’s witnesses testified in substance as follows: The 
policy was issued on October 16, 1871, and on October 24, 1871, the 
insured died. A post mortem examination by several eminent physi- 
cians disclosed that the cause of her death was consumption ; her 
lungs were filled with tubercles and other organs much diseased. 

The plaintiff rebutted, by evidence that the death of the insured 
was very sudden, and that she was attending to work with every ex- 
ternal appearance of health to within two or three days of her death. 
The plaintiff also offered in evidence a colored photograph of the in- 
sured taken a short time before her death, which several witnesses 
testified was a good likeness. The defendant objected ; objection 
overruled and exception. 

The defendant presented the following point : “If the jury find 
from the evidence that any misstatement was made in answer to any 
of the interrogatories, whether intentional or not, such misstatement 
will avoid the policy, and the verdict must be for the defendant.” 
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This point was negatived, and the court below (Thayer, J.,) charged 
that “under the terms of the insurance the answers to the questions 
contained in the application were representations and not warranties : 
If the answers were truthfully, honestly, and faithfully made, and no- 
thing was suppressed, concealed, or kept back which it was material 
for the defendant to know, then the policy was not avoided by the 
fact that some of the answers were in point of fact incorrect, erro- 
neous, or untrue.” 

Verdict and judgment for the plaintiff. The defendant took a writ 
of error, assigning for error— 

1. The admission of the colored photograph. 

2. The refusal of the learned judge to affirm the point above 
presented. 

3. The charge of the court, as above given. 


Carty (with whom was Heverin), for Plaintiff in Error. 

The utility of portraits as evidence of personal appearance has 
been seriously questioned. Wharton & Still’s Med. Juris., § 1221. 
Especially as to the appearance of a female are they deceptive. 

It is manifest from the evidence that the insured had some serious 
disorders when the application was made for the policy ; and, there 


being a warranty as to the truth of the statements therein contained, 
the falsity of any of them being shown, the policy becomes void. 
Hartman vs. Keystone Ins. Co., 9 Har., 466; Ins. Co. vs. Lawrence, 
10 Pet., 507; Frisbee vs. Ins. Co., 3 Casey, 325 ; Haguemin vs. Ray- 
ley, 6 Taunt., 186 ; Von Lindenman vs. Desborough, 3 Man. & R., 45 ; 
8.C.,3 C. & P., 353; Kelsy vs. Ins. Co., 35 Conn., 225 ; Campbell 
vs. Ins. Co., 98 Mass., 381; Vose vs. Ins., 6 Cush., 42; Eddy St. 
Foundry vs. Ins. Co., 1 Clifford, 300 ; Scales vs. Scanlan, 6 Irish Law 
Rep., 367; Anderson vs. Fitzgerald, 4 H. of Lds. Cas., 384; Mac- 
donald vs. Law Union Co., Leg. Int., Aug. 14, 1874. 


Cattoway, contra. 


It is important to notice the difference in the wording of the appli- 
cation, and of the policy ; the former contains the words willfully un- 
true, the latter omits the word willfully ; but the application forms 
the basis of the contract in this case ; therefore by the application 
the statements were made “representations” and not “ warranties.” 

The law in this case is very simple and will be found in May on 
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Life Ins., 176 ; Bliss on Life Ins., 96 ; Washington Ins. Co., vs. Kar- 
ney, 2 Ins. L. J., 283 ; Swet vs. Fairlie, 6 C. & P., 1. 

The authorities cited by the other side are irrelevant. 

Per Curiam.—Judgment affirmed. Witu1ams, J., was absent. 

No opinion. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MISSOURI. 


Aprit Term, 1875. 


JOSEPH LORIE, Apminisrrator oF Apranam Loriz, 
vs. 
CONNECTICUT MUTUAL LIFE INS. CoO. 


Incidental information by a brother to the agent that insured fhad moved within 
the prohibited limits, and in reply to an offer of agent to obtain a permit, that 
he would attend to it if it did not cost too much, cannot be construed as a 
waiver of the policy condition as to residence when coupled with a notice on 
the face of the policy that no agent had a right to waive its conditions. 


Subsequent to the removal of the insured and the conversation with his brother, 
but prior to the season covered by the prohibition, the agent wrote a letter to 
the insured acknowledging receipt of premium and encouraging him to keep 
his policy in force. 

Held, that this was not such a knowledge of the agent and waiver of the con- 
dition as bound the company. 


This is an action on a life policy issued by the defendant on the 
fifth day of May, 1870, at Kansas City, Missouri, to Abraham Lorie, 
for one thousand dollars, containing, among others, the following con- 
ditions : “ That the said insured is, under this policy, freely permitted 
to reside in any civilized abode in the western hemisphere lying north 
32d parallel of north latitude, in the United States, lying south of 
said 32d parallel (except from the first day of July to the first day of 
November,) * * * * without the consent of this company previously 
given in writing.” The defense is, that the insured at the time of 
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his death, which occurred on the 24th of September, 1871, was resid- 
ing south of the prohibited line. To this defense the reply is, that 
the defendant, through its agent, for a valuable consideration, agreed 
to give deceased its written consent to remain and reside at Videlia, 
Louisiana ; and again, that defendant, after knowing that deceased 
resided within the prohibited lines, received a premium, and thereby 
waived the conditions of the policy as to residence. 

The testimony in the case is, that the premiums were paid to one 
E. W. Pierce, the resident agent of defendant at Kansas City, Mis- 
souri, which was also the place of residence of the insured ; that be- 
tween the tenth day of October and the nineteenth day of November, 
1870, the insured, without notice to the company or its agent, left 
Kansas City to go by way of St. Louis to Videlia, Louisiana ; that a 
day or two after he left, the plaintiff, who is a brother of the de- 
ceased, and who also resided in Kansas City, met Pierce on the street 
and told him that his brother had gone to Videlia ; whereupon Pierce 
asked whether he was going to live there, and, being answered in the 
affirmative, said he ought to have a permit, intimating that he would 
charge nothing for it. Plaintiff told Pierce that he would attend to 
it for his brother if it did not cost much. There is a conflict of tes- 
timony as to the time deceased left Kansas City ; the plaintiff, soon 
after the death of his brother, in the making of proof of death fur- 
nished the company, states that it was on the 19th day of November, 
1870, and when he testifies on the trial, makes it between the 15th 
and 29th of October, while another witness whose deposition was 
taken, makes it between the 10th and 15th of October, 1870. The 
insured died at Videlia, Louisiana, on the 24th of September, 1871, of 
yellow fever, after an illness of four or five days. There were two 
letters, dated respectively May 5th and 22d, 1871, written by Pierce 
to deceased, the first addressed to him at Natchez, Miss., and the 
second at Videlia, La. The first, dated May 5th, read as follows : 


“ Enclosed please find renewal receipt for your lifeinsurance policy. 
Your brother, Joseph Lorie, paid for it.” 


The letter of May 22d is as follows : 


“Mr. J. Lorie handed me this day your letter dated May 16th. I 
mailed your receipt in a registered letter, May 6th, to you to Nat- 
chez, Miss., as Joseph Lorie directed me. In regard to the premium, 
I told you after the second payment it would be less. You need not 
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have any fears about it not being a good investment. It is the best 
investment you can make with the money it costs. After the second 
payment your dividend will decrease your payment annually. Wish- 
ing you health and prosperity, I remain yours very respectfully, 


[Both signed] KE. W. Pierce.” 
This is all the testimony directly bearing on the issues. 


Jounson & Borsorp, for Plaintiff. 
Lee & Avams, for Defendant. 


KReEkEL, J. 

The questions to be determined are, was there an agreement, as 
set up in the reply, to waive the condition of the policy as to resi- 
dence, and if not, was the receiving of the premium on May 5, 1871, 
a waiver of the condition of residence? 

The testimony as to an agreement for a valuable consideration to 
waive in writing the condition of the policy as to residence is, that 
plaintiff met defendant’s agent on the streets of Kansas City two or 
three days after the insured had left, and stated to him that his 
brother had gone to Videlia, Louisiana, to live, and when the agent 
spoke of the necessity of having a permit, he replied that he would 
see to it if it did not cost too much. 

Such incidental talk on the streets, when viewed with reference to 
the allegations in the reply, and specially the policy, providing as it 
does that previous written consent must be obtained of the company, 
and by a printed note on the face of the policy, giving notice that no 
agent had a right to waive any of the conditions of the policy, cannot 
be construed into an agreement to waive the conditions of the policy 
as to residence. 

As to the second point, was the receiving of the premium on the 
5th of May, 1871, a waiver of the condition of the policy as to resi- 
dence ? 

In support of the affirmative view, May on Insurance, page 404, 
§ 339, is relied on, and is as follows : 

“But the right to insist upon a compliance with such restrictions 
may be waived, and a receipt of the premium by the insurers after a 
known violation of the conditions against residence abroad, or of the 
terms of the permit granted, is a waiver of their right to claim a 
forfeiture by reason of such violation. And this is true whether the 
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knowledge be actual or constructive, as whether the violation is known 
to the agent of the insurers who receives the premiums.” 

It will be observed, in the first place, that a knowledge of the vio- 
lation of the conditions of the policy must be brought home to the 
ccmpany, either direct or to the agent. The language, that the 
: nowledge may be actual or constructive, has reference to the know- 
ledge of the agent being the knowledge of the insurers, and does 
not mean to convey the idea that constructive knowledge of the agent 
is sufficient to bind the insurers. If the view was to prevail that 
constructive knowledge of the agent bound the insurers, then the 
date of the deceased leaving Kansas City becomes important. 

An examination in the most favorable view to plaintiff of the testi- 
mony in the case seems not to furnish constructive notice to the 
agent even. Assuming that the insured left Kansas City between 
the 10th and 19th days of October, by way of St. Louis, to go to 
Louisiana, and that, two or three days afterward, plaintiff, meeting 
defendant’s agent on the street, informed him that he had gone there 
to reside, in the absence of all testimony that he arrived within the 
prohibited lines before the Ist of November, would not give con- 
structive notice. The possibility that he might have arrived certainly 
imparts no notice such as the plaintiff who sets up and must main- 
tain the waiver is bound to show. It is true that the witness testify- 
ing to deceased leaving between the 10th and 19th of October, also 
states that she soon thereafter received a letter from him; but this 
fact is not brought home to the knowledge of the agent. With the 
knowledge which deceased had of the condition of his policy, and his 
failing to apply for a permit when leaving, it is not likely that he 
would enter within the prohibited limits for the sake of, at best, a few 
days earlier arrival. The letters of the agent, Pierce, of May 5th 
and 22d, 1871, quoted in full and relied on by plaintiff, both as show- 
ing an agreement to waive and a waiver in the view of the court, bear 
rather against than for him. If a written waiver has been agreed on, 
or a waiver was intended, what would be more likely than a reference 
to either or both? But instead of that, after his brother had paid 
the premium for him, he props up his faith in life insurance as though 
he was apprehensive of an abandonment—an idea in keeping with 
his feeling, previous to removal to obtain a permit. His failure to 
obtain a permit would be explained, however, if he did not intend to 
enter within the prohibited lines before the 1st of November, or left 
Kansas City late in October, or on the 19th of November, as first tes- 
tified by plaintiff. The most careful examination of the testimony 
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fails to satisfy the court that the agent had constructive notice even 
of the coming of insured within the prohibited limits prior to the 
1st day of November, 1870, much less knowledge of his so doings 
That it is actual instead of constructive knowledge the cases in main- 
tenance of the text cited abundantly shows. Bevin vs. The Con- 
necticut Mutual, 22d Connecticut, 244, is a case in which the company 
had received three premiums one year after full knowledge of the 
claimed violation. In Wirz vs. Havey, 27 Law and Equity Reports, 
(English, ) page 140, the violation was known to both agent and com- 
pany for fourteen years, and the premium received each year. The 
other cases are of similar import. In all of them the premiums were 
received after a known violation. In the case before the court the 
premium of the 5th May, 1871, was received before a violation, and 
while insured resided at Videlia, Louisiana, as under the policy he 
had a right to do up to the 1st July. The statement of the plaintiff 
to Pierce (who is dead) in the accidental conversation on the street, 
that insured intended to reside at Videlia, and that he would attend 
to getting a permit if it did not cost too much, must be understood 
as saying that if deceased continued to reside there it would be in 
conformity of the conditions of the policy and under a permit, which 
failing to obtain the policy is avoided. 
Ditton, J., concurs. 





Adams vs. Pittsburgh Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Court of Common Pleas of Alleghany Co. 


ADAMS 
vs. 
THE PITTSBURGH INSURANCE CO.* 


Where a premium note for insurance was executed by the captain under the direc- 
tion of a part owner on a steamboat navigating the Ohio and its tributaries, the 
evidence must be clear, uncontradictory and distinct, to establish such a usage - 
in a particular port as will bind the other owners. 


Gorpon, J. 


The court below permitted the defendant, part owner of the steam- 
boat Glasgow, to be charged with the amount of a premium note, 
executed to the plaintiff by the captain, under the direction of an- 
other part owner, for the insurance of the boat. This insurance was 
made and the note given without the knowledge or consent of the 
defendant. It is conceded that under ordinary circumstances this 
could not be done. But the plaintiff was permitted to go to the jury 
on evidence of a custom or usage of the port of Pittsburgh, warranting 
‘the captain thus to bind the owner of the vessels navigating the Ohio 
and its tributaries. It is possible that a usage such as this, though 
derogatory of the rights of such owners, and not required for the ad- 
vancement of commerce and trade, might be established by proper 
proof. 

But in order to establish such custom, the evidence by which it is 
proposed to prove it must be clear, uncontradictory and distinct. 
Custom is usage so long established and so well known as to have 
acquired the force of law. It is obvious, therefore, that a custom 
not only can, but must be so proved as to leave no doubt upon the 
mind with reference to its nature and character. 


* Decision rendered Nov. 16, 1874. 
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Doubt must be wholly eliminated from the evidence adduced or 
the usage is not well proved. In view of these principles we cannot 
agree that the evidence in this case was such as the court should have 
submitted to the jury for the purpose proposed. Four witnesses gave 
their evidence upon this subject. One testifies that the custom is for 
an owner and the captain to insure for all the owners, the captain 
signing the premium note. Another states simply that it was cus- 
tomary for the captain to execute the note, but whether under author- 
ty of one or all of the owners, he does not say. The third, that it was 
customary for the captain to insure for the boat and owners, but adds 
upon cross-examination that he knew of no case where the captain 
was not directed by the owners. The fourth, that it was the custom 
for the captain to insure for the owners, as in this case. From this 
testimony it is impossible to say what the custom or usage is, if in- 
deed any such exists. Has the captain power upon his own motion to 
insure, or does it require the joint action of a part owner and the cap- 
tain? May he insure the boat when there is but a single owner, or is 
he cunfined to cases where there are several joint owners ? 

These are questions which are legitimately raised from the evidence, 
and as that evidence does not clearly and definitely answer either of 
them, the court should not have permitted it to go to the jury. 

The judgment is reversed, and a venire facias de novo awarded. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Fire.— Assignment of policy without consent of company. 

The property insured was a general stock of goods, and was owned 
by Thomas L. Prows, and not by the plaintiff, James A. Prows, and 
the policy was issued to Thomas L. Prows. 

Previous to the fire and while the policy was in force, Thomas L. 
Prows became indebted to sundry persons on sundry notes, which he 
describes, and the plaintiff signed or indorsed all of said notes as 
surety for Thomas L. Prows, and Thomas L. promised to keep said 
stock of goods insured for the benefit of the plaintiff. 

It is alleged that on May 2d, 1868, Thomas L. Prows, to indemnify 
plaintiff against loss on account of said notes, gave him a chattel mort- 
gage on the goods in the store, describing them. 

It is further alleged that Thomas L. Prows had been indebted also 
to sundry other persons for which the plaintiff became surety to the 
creditors, and took another chattel mortgage on the goods to indemnify 
him, and that at the time of the signing of said obligations as surety, and 
receiving said chattel mortgage, said Thomas L. informed plaintiff that 
he had policies of insurance on said property, naming the policy sued on 
as one, and said that he would hold the said policy of insurance for the 
use and benefit of this plaintiff, and would cause the same to be re- 
newed, and keep the property insured for the plaintiff's indemnity. 
It appears that plaintiff had to pay the said debts, and that there was 
due him on that account $3,287, besides interest. On the 24th of 
May, 1868, the property was destroyed by fire, which happened under 
the policy, and on the next day, May 25, 1868, Thomas L. transferred 
to the plaintiff the policy in consideration of the premises, and author- 
ized plaintiff to collect the full amount of the loss of which defendant 
had notice, and the plaintiff holds and owns the policy. 

In Cromwell vs. Brooklyn Fire Ins. Co., 39 Barb., 227, it was held 
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that where a purchaser agrees to insure for the benefit of his vendor, 
and to assign the policy as his security, and subsequently does insure 
but does not assign the policy, the agreement operates as an equitable 
assignment of the money payable upon the policy, but not as an as- 
signment of the policy, and does not fall within the clause in the 
policy, making void the policy if assigned without the written consent 
of the company indorsed upon it. 

Held, That the giving of the chattel mortgage was not a violation 
of the conditions of the policy against any assignment of the policy, 
or any interest therein, without consent of the company. ([Tarr, J.] 


James A. Prows vs. Ohio Valley Ins. Co. 
Sup. Ct. of Cincinnati. } Special Term, Dec. 1874, 





